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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

LARO, Judge: This case is before the Court pursuant to a
petition filed on behalf of the Estate of Enmanuel Tronpeter (the
estate) to redeterm ne respondent’'s determ nation of a
$22, 833,693 deficiency in Federal estate tax and a $14, 875, 909
fraud penalty under section 6663(a). Respondent determ ned, as
an alternative to the fraud penalty, that the estate is |liable
for an accuracy-related penalty for negligence and gross
val uati on m sstatenent under section 6662.

Fol | ow ng concessions, the primary issue that the Court nust
decide is the Septenber 18, 1992, fair market val ue of the
foll owi ng assets which the parties agree are included in the
gross estate of Emanuel Tronpeter (the decedent):

1. 1,533.482 shares of Sterling Holding Co. (Sterling)
series A exchangeable preferred stock (Sterling preferred stock).
We hold that the applicable value (including accrued divi dends)
is $1,974, 845.

2. Two hundred twenty seven rare gold coins. W hold that

t he applicable value is $8, 129, 523.



- 3 -

The Court al so nust decide the foll ow ng secondary issues:

1. Wether the decedent's gross estate includes $14 nmillion
of dianonds, jewels, gens, art, and artifacts that were not
reported on his Federal estate tax return. W hold that his
gross estate includes $4.5 mllion of these assets.

2. \Wether certain other itens determ ned by respondent to
be included in the decedent's gross estate are so included. W
hold they are to the extent and in the anobunts stated herein.

3. Wiether Sylvia Tronpeter (Ms. Tronpeter) had a bona fide
cl ai m agai nst the estate because the decedent, her forner
husband, failed to disclose the value and extent of his coin
hol di ngs during their divorce proceeding. W hold she did not.

4. \Wether the estate is liable for the fraud penalty
determ ned by respondent under section 6663(a). W hold it is.!?

Unl ess otherw se stated, all section references are to the
appl i cabl e provisions of the Internal Revenue Code, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
Dol | ar amounts are rounded to the nearest dollar. The term
"co-executors" refers collectively to the estate's coexecutors,
Robi n Carol Tronpeter Gonzal ez (Ms. Gonzal ez) and Janet |l ene

Tronpet er Pol achek (Ms. Pol achek).

1 On account of this holding, we do not decide the
alternative determ nations under sec. 6662.



FI NDI NGS OF FACT

Overvi ew

Sone of the facts have been stipulated and are so found.
The stipulations and the exhibits submtted therewith are
i ncorporated herein by this reference. The decedent was born in
New York on February 22, 1919, and he resided in Thousand Qaks,
California, when he died on March 18, 1992. At the tinme of the
filing of the petition, Ms. Gonzalez resided in Florida, and
Ms. Pol achek resided in California.

The coexecutors are the decedent's sol e beneficiaries and
his only surviving children. Their nother is Ms. Tronpeter.
Each coexecutor is college educated, has extensive work
experience, and knows about her obligation to file valid Federal
tax returns. The coexecutors enjoy a close and friendly
relationship with Ms. Tronpeter.

The coexecutors are cotrustees of the Emanuel Tronpeter
Trust (the Trust), a trust that holds nost of the decedent's
assets. The Trust was revocabl e during the decedent's |ife,
and the decedent was its sole trustee until M. CGonzal ez
becane cotrustee with himin Septenber 1991. M. Pol achek becane
a cotrustee with Ms. Gonzalez follow ng the decedent's death

1. The Decedent's Sale of Tronpeter Electronics, Inc. (TEl)

In 1960, the decedent and Ms. Tronpeter fornmed TEl. TEI

manuf actured mai nly el ectroni c conponents which assisted in the



gui dance systemof air to ground mssiles. TElI also manufactured
conponents used in the television industry.

In March 1989, Sterling, a private conpany with a cal endar
yearend, acquired all TElI stock in a |leveraged transaction in
whi ch the decedent and Ms. Tronpeter received approxi mately
$14 mllion in cash and 3,000 shares of a newy issued Sterling
preferred stock. These shares were the only shares of this type
of preferred stock that Sterling issued, and hol ders of these
shares were generally entitled to nore rights than hol ders of
Sterling's other preferred shares. O the 3,000 shares of
Sterling preferred stock received by them the decedent received
1,533.482 shares and Ms. Tronpeter received the rest. Hol ders of
Sterling preferred stock were entitled to receive "preferenti al
di vi dends"” on the liquidation value of the stock, when and as the
di vi dends were declared by Sterling's board of directors, and
they were entitled to certain preferences in the event of
liquidation. Preferential dividends accrued daily at the annual
rate of 8.5 percent through the end of 1989, 9.83 percent during
1990, 11.17 percent during 1991, and 12.5 percent fromthe
begi nning of 1992 through the date on which the Sterling
preferred stock was either redeened or exchanged. To the extent
that the dividends were not paid on January 15 of each year,
begi nni ng January 15, 1990, all dividends which had accrued on

each share then outstandi ng woul d be added to the |iquidation
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val ue of that share and would remain a part thereof until the
di vidends were paid. The decedent and Ms. Tronpeter were
entitled, subject to mnimal restrictions, to exchange their
Sterling preferred stock for Sterling's 8-1/2 percent/12-1/2
percent subordi nated debentures due Decenber 31, 1995.

At designated intervals, Sterling was required by the
purchase agreenment (the purchase agreenent) underlying the
Sterling preferred stock to redeem shares of the stock at $1, 000
per share plus accrued dividends.? Sterling had to use its "best
efforts" to redeem 1,000 shares of the Sterling preferred stock
on Decenber 31, 1991, and another 1,000 shares on Decenber 31,
1992. Sterling had a mandatory obligation to redeem 1, 000 shares
of the Sterling preferred stock on each Decenber 31, 1993 t hrough
1995. Redenptions and paynents of dividends were prohibited
during any period of default on Sterling' s senior debt.
Redenptions and paynments of dividends were al so prohibited by
provisions set forth in Sterling s senior debt and senior
subsi di ary debt agreenents. These provisions generally tied a
redenption to Sterling's profitability as shown in its

consolidated i nconme statenent. Sterling's 1990 through 1992

2 The nunber of shares to be redeened from each hol der of
Sterling preferred stock woul d equal the product of the total
nunber of shares of Sterling preferred stock redeenmed on that
date nultiplied by a fraction. The fraction's nunerator equal ed
the total nunber of shares of Sterling preferred stock then held
by that holder. The fraction's denom nator equal ed the total
nunmber of shares of Sterling preferred stock then outstanding.



consol i dated i ncone statenents, which were part of those years
financial statenents which were audited and di scussed w t hout
qualification by Sterling' s independent auditor, listed the

foll ow ng information:

1990 1991 1992
Net sal es $21, 801, 718 $20, 528, 033 $21, 777, 553
Cost of sales 10,714,187 10,901,822 11,023,910
G oss profit 11,087,531 9,626,211 10,753, 643
Selling, general &
adm ni strative expenses 5,111, 078 4,782, 155 4,639, 865
Anortization of goodwill &
ot her intangible assets 3,493, 354 16, 089, 709 1,798, 837
Qperating i nconme (Il oss) 2,483, 099 (1,245,653) 4,314,941
O her income (expense):
Anortization of deferred
financing costs: (448, 855) (448, 855) (460, 522)
i nterest expense (4,089, 050) (3,557,997) (3,003, 309)
i nterest and other incone 157,973 45, 661 26, 360
Total other expense (4,379, 932) (3,961,191) (3,437,471)
Income (loss) before income taxes (1,896, 833) (5,206, 844) 877,470
Provi sion for incone taxes - 0 - - 0 - - 0 -
Net incone (| oss) (1,896, 833) (5,206, 844) 877,470

Y'ncl udes $2, 953,646 of anortization for a nonconpetition agreenent that
was wittenoff on account of the death of a party thereto.

No dividends were paid on the Sterling preferred stock from
its issuance through Septenber 18, 1992, and no shares were
redeened during that tinme. Sterling had a positive cash-flow and
was tinely paying interest and principal on its senior debt.
Sterling also was paying its nonthly operating expenses.

Sterling had postponed paying interest and/or principal on sone
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of its liabilities which otherw se were due. These postponenents
were done with the consent of the relevant creditor(s).

When the decedent died, the Trust held 1,533.482 shares of
Sterling preferred stock. On the decedent's Federal estate tax
return, the estate reported the applicable value of each share at
$10 and the total value at $15,335. Approximately 13 nonths
after the date of valuation, Sterling inforned its sharehol ders
that it was proposing to refinance and redeemthe Sterling
preferred stock in accordance with the purchase agreenent. In
order to secure the refinancing, Sterling proposed to redeem each
share of the Sterling preferred stock at $1,000, plus, in |lieu of
the accrued dividends, 5-percent interest fromthe tine that each
share was issued until the tinme that it was redeened. On
January 17, 1994, after Ms. Tronpeter and the coexecutors had
agreed to Sterling' s redenption proposal, Sterling paid the
Trust $1,947,845 in redenption of the 1,533.482 shares. O the
$1, 947, 845 anount, $414,363 was for "interest".

At the tinme of the | everaged transaction, the California
Franchi se Tax Board (CFTB) was auditing TElI's State tax
l[tability. In connection therewith, the decedent and Ms.
Tronpeter agreed to indemify Sterling equally for: (1) Any tax,
penalty, or interest arising fromthe audit, and (2) any other
tax liability of TElI that related to the period ending on or

before a stated date. Esti mat ed amounts for these liabilities



were $3.3 million and $700, 000, respectively. In order to have
funds available to pay these liabilities, and to ensure
performance of certain nonconpetition agreenents, the decedent
and Ms. Tronpeter agreed to place their Sterling preferred stock
and certain Governnment bonds into an escrow account. On

March 17, 1989, the decedent and Ms. Tronpeter transferred a
total of $4 million into an escrow account at City National Bank
(CNB). Eleven days later, they transferred their Sterling
preferred stock into the account. The decedent's cash of

$1, 986,607 and his Sterling preferred stock were kept in a
subaccount that CNB nai ntained solely for his benefit, and

Ms. Tronpeter's cash of $2,013,393 and her Sterling preferred
stock were kept in a separate subaccount at CNB that was

mai ntai ned for her. The escrow agent was required to pay any
claimthat was submtted to the agent upon settlenent of the
aforenentioned liabilities. M. Tronpeter could wthdraw certain
anmounts of the cash from her subaccount before the agent paid the
liabilities, as could the decedent with respect to the cash in
hi s subaccount .

In early 1993, settlenent was reached regarding TEl's
l[Ttability to CFTB. On April 5, 1993, Ms. CGonzal ez, on behal f of
the Trust, and Ms. Tronpeter directed CNB to di sburse funds from
the respective subaccounts to pay CFTB the anobunt of the

settlenent. Ten days later, CNB paid $3,077,100 out of the
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escrow to CFTB. O this anmount, $1,538,550 was paid on behal f of
the Trust, and $1, 538,550 was paid on behal f of M. Tronpeter.
Because the cash in Ms. Tronpeter's subaccount totaled only

$1, 423,772, the coexecutors authorized paynent of the $115, 266
shortage® out of the decedent's subaccount.

[11. The Decedent's Coin Collection and O her Assets

The decedent |earned that he had term nal cancer sonmetine in
the early part of 1991. Attenpting to place his affairs in
order, the decedent initiated the sale of his nost valuable
asset, a proof gold coin collection.* The decedent had coll ected
gold coins for at least 20 years and, before his death, he was a
nationally known coin collector who owned many rare gold coins
and sonme silver coins. The "Tronpeter Collection", as it was
known in the coin world, was the decedent's premer gold coin
collection, consisting of 400 gold coins fromthe 19th and early
20th century. One hundred and ninety one of these coins (the 191
coi ns) consisted of the follow ng:

1. $5 Liberty Head gold pieces (Half Eagles)

from 1858-1907,

2. $5 I ndi an Head gol d pieces (Half Eagles) from
1908- 1915;

3 W recogni ze that $1,538,550 m nus $1, 423,772 equal s
$114,778, and that there is a $488 discrepancy. The parties have
not expl ained this discrepancy. Because the parties refer to the
shortage as $115, 266, we do |ikew se.

4 The term "proof" describes the special mnting process for
certain coins designed to be issued as gifts to dignitaries or
sold at a premumto collectors



- 11 -

3. $10 Liberty Head gold pieces (Eagles) from
1858- 1907;

4, $10 I ndi an Head gol d pieces (Eagles) from
1907-1915;

5. $20 Liberty Head gol d pieces (Doubl e Eagl es)
from 1850-1907;

6. $20 Sai nt Gaudens gol d pi eces (Doubl e Eagl es)
from 1907-1915;

7. The Anmazoni an Set, consisting of six coins;
and

8. Various patterns® of $5, $10, and $20 gold
pi eces.

The remaining coins in the Tronpeter Collection were primarily
$1, $2-1/2, $3, and certain pattern gold coins.

The decedent had diligently obtained each coin in the
Tronpeter Collection, often piece by piece, and his collection
was one of a kind. The collection included a coin in every
denom nation and in every year that a proof gold coin had been
mnted by the US. Mnt, with the exception of one coin, and
al nost every proof coin in the Tronpeter Collection was one of a
[imted nunber of proof coins that had been mnted for that year
and one of a m nuscul e nunber of proof gold coins that still were
in existence. The decedent divided the Tronpeter Collection into
two parts and consigned both parts to an auction house naned
Superior Stanp & Coin Co. (Superior) with instructions to sel
the coins at auction in return for his paying it a conm ssion of

7.5 percent of the gross proceeds. The decedent dealt mainly

> Patterns are pieces that are mnted not for general
circulation, but to determine if the coin, as nade, would be
accept abl e for general usage.
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with Ilra M Coldberg (M. Coldberg), who was a part owner of
Superior and its primary nmanager.

In order to determine a coin's market value, the coin
generally nmust be graded on a scale from1l to 70. Uncircul ated
coins are graded at between 60 and 70, and grade differences of
one point for uncircul ated coins may account for percentage
di fferences in value of 50 percent or substantially nore. Every
i ncrease in grade above a 62 increases the value of the coin
dramatically, and the difference in value between a coin that is
graded a 62 and a coin that is graded a 63 is material. An
escal ation in value is nost apparent when the grade increases
above 63.

Beginning in April 1991, the decedent began gradi ng each
coin in the Tronpeter Collection in preparation for the auction,
and he began assigning each coin a value and reserve price; the
reserve price is the |l owest anount at which a coin may sell at
auction. The decedent was assisted in this process by M.

Gol dberg. Both M. Gol dberg and the decedent were experienced in
grading and pricing gold coins. The decedent, in particular, had
been grading gold coins for at |east 20 years. O the 400 coins
in the Tronpeter Collection, the decedent graded 174 according to
the 70 point grade scale nmentioned above, and he graded each of
the remai ning 226 coins as either "proof", "general proof",

"choi ce proof", or "general to choice proof". The decedent did
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not assign a nunber grade to any of the remaining 226 coins. The
foll ow ng chart shows the nunber of coins that received each

grade fromthe decedent:

G ade Nunmber of Coins
60 13
63 38
64 73
65 50
Pr oof 1
Ceneral proof 132
Choi ce proof 56
Ceneral to choice proof _37
Tot al 400

Superior proposed to sell the Tronpeter Collection in two
auctions, the first of which it held on February 25, 1992.
Superior auctioned 209 of the 400 coins in the Tronpeter
Collection for sale at the first auction, and there was a high
demand in response thereto.® Two hundred and one of the 209
coins auctioned for sale sold for the total amount of $3, 850, 622.
Approxi mately $2,628, 730 of the gross proceeds was attributable
to the decedent's proof coins which he had valued at $2, 598, 000.

Shortly after the first auction concluded, Superior began
preparing a catalog of the 191 coins for sale at the second
auction which was schedul ed for Cctober 13, 1992. The decedent

had graded many of these coins as either general proof, choice

6 The 209 coins auctioned for sale at the first auction did
not include any of the 191 coins nmentioned above.
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proof, or general to choice proof, and he had cal cul ated that the
total value of these coins was $7,635,000 as of July/August 1991.
The decedent died on March 18, 1992. Shortly thereafter,
M. ol dberg asked two i ndependent gradi ng services, Professional
Coin Gading Service (PCGS) and Num smatic Grading Co. (NGO, to
grade the 191 coins. Contrary to the decedent's expressed vi ews,
M. ol dberg believed that the 191 coins would realize nore at
auction if they were graded by an independent grading service.
In March 1992, PCGS graded all 191 coins, but for the 6-piece
Amazoni an set and three other coins which PCGS refused to grade,
and PCGS encapsul ated the graded coins into a tanper-proof
pl astic container. One nonth later, all 191 coins, but for the
6- pi ece Amazoni an set, were graded by NGC after NGC had renoved
the coins fromtheir containers. The follow ng chart shows the
nunber of coins that received each grade from PCGS and NGC

G ade Nunber of Coins--PCGS Nunber of Coi ns--NGC

60 0 1
61 3 0
62 17 12
63 69 21
64 78 71
65 12 51
66 1 22
67 1 5
68 0 1
69 _1 1

Tot al 182 185

On May 4, 1992, Superior comuni cated the results of the

PCGS grading to Robert A Levinson (M. Levinson), the estate's
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attorney, and M. Levinson conmuni cated these results to the
coexecutors. The coexecutors believed that PCGS grades were
| oner than expected and would lead to | ower sale prices at the
second auction because the rare coin market was in a "recession"
On June 29, 1992, M. Levinson asked M. Col dberg to postpone the
second auction. Wen M. ol dberg refused, the coexecutors, as
cotrustees of the Trust, sued Superior to enjoin the second
auction. M. Gonzal ez represented to the court in seeking the
injunction that the 191 coins were worth nore than $12 mllion.
On Septenber 24, 1992, the Superior Court of the State of
California for the County of Los Angeles (the superior court)
i ssued an order enjoining the second auction. This was the
begi nning of protracted litigation between Superior and the
estate. This litigation was settled 2 years later with the
superior court rescinding the contract with Superior under which
Superior was entitled to auction the 191 coins in return for a
7.5 percent seller's comm ssion, and with Superior's returning
the 191 coins to the estate.

The estate acquired nunmerous appraisals of the 191 coins
i medi ately prior to and during the litigation with Superior.
On July 2, 1992, Julian M Leidman (M. Leidman) valued the 191
coins at $8.5 mllion, based on the assunption that the coins
woul d be sold individually over an extended period of time in

other than a declining market. The estate used this appraisal in
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the litigation to enjoin the second auction. Approxinmately

4 months later, M. Leidman apprai sed the 191 coins at $3.451
mllion. The estate used this appraisal to value the coins at
$3, 192,175 on the estate tax return; the reported val ue equal s
the $3.451 million appraisal less an estimated 7.5 percent
seller's comm ssion of $258, 825 which woul d be payable to
Superior assumng that all 191 coins sold at the second auction.
M. Leidman al so valued the 191 coins at $4.5 million as of the
date of the decedent's death, and $3.78 million as of the
alternate val uation date.

During the litigation between Superior and the estate, the
estate recovered 36 additional coins which were owned by the
decedent, and which M. ol dberg had not disclosed to the estate
bef orehand. The decedent had consi gned nost of these coins to
Superior to sell at auctions other than the two scheduled in
1992. It was not until M. Col dberg was questioned about
addi tional coins during the discovery process in the superior
court proceeding that he admtted that sone of the decedent's
other coins were in his possession. |In or around March 1993,
Superior infornmed the estate that the decedent had consi gned
numer ous coins to Superior in 1991, and that 24 of these coins
had not yet been sold. One nonth later, Superior returned these
24 coins to the estate along with two other coins. The remaining

10 coins (out of the 36 additional coins recovered by the estate)
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consi sted of the 8 coins which went unsold at the February 1992
auction and two other coins for which the record does not

di scl ose the history. The 36 additional coins were described on
the estate tax return as "Additional group of gold coins" and

35 of these coins were valued on the return at $275,400. No

val ue was placed on the 36th coin.

In February 1992, the decedent instructed his personal
accountant, Henry Schiffer (M. Schiffer), to prepare a |ist of
t he decedent's assets and each asset's estimated value. The
docunent was entitled "Ed Tronpeter asset list (not including
coins) as of February 21, 1992". The docunent was based on
conversations between M. Schiffer and the decedent, records
mai ntained in M. Schiffer's office, and his contacts with people
who mai nt ai ned other records for the decedent. |Included on M.
Schiffer's one-page |ist was, anong other things, a gun
col l ection valued at $10,000, a mnusic collection valued at
$50, 000, and di anonds and ot her gens totaling $500,000. None of
these itens were included on the decedent's estate tax return.

| V. Perti nent d ains Against the Estate

The decedent and Ms. Tronpeter separated on August 8, 1984,
and 2 years later they were in the mdst of a divorce proceedi ng.
During the pendency of this proceeding, Barry Stuppler (M.
Stuppl er), president of a coin and appraisal store naned Gol d

& Silver Enporium prepared two disclosure statenents identifying



- 18 -

the decedent's conmunity property coins and each coin's appraised
value. The appraisal on the first statenent total ed $5, 200, 673.
The apprai sal on the second statenent total ed $1, 684, 444.

Shortly after the decedent's death, Ken Lodgen (M. Lodgen),
the estate's accountant, inforned the coexecutors that the
decedent may not have disclosed his entire gold coin collection
to Ms. Tronpeter during the divorce proceeding, and that ©Ms.
Tronpeter may have a claimagainst the estate wth respect
thereto. On June 16, 1992, M. Lodgen, using only M. Stuppler's
first disclosure statenent, supplied M. Levinson with a |ist
all egedly identifying community property coins that were not
di sclosed to Ms. Tronpeter during the divorce proceedi ng. Mny
of the undisclosed coins set forth on M. Lodgen's |ist were
included in M. Stuppler's second disclosure statenent, which
M. Lodgen did not know about when he conpiled his |ist.

Based on the information provided by M. Lodgen, M.
Tronpeter clained that she was not told about the existence of
sonme of the decedent's gold coins acquired during their marriage,
and that these coins were community assets. On August 13, 1992,
she filed a creditor's claimagainst the estate in probate court.
This clai mwas denied. On or about Septenber 24, 1992, she sued
the estate in the superior court, alleging, anong other things,
that the decedent had fraudul ently conceal ed coins valued in

excess of $10 mllion. Ten nmonths later, the parties to that
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proceedi ng purportedly settled the case for $1,370,734; i.e.,
$1, 486, 000 | ess an offset of $115,266 in connection with the
estate's paynent of the shortage. Under the terns of the
"settlenent", the estate was required to pay Ms. Tronpeter the
anopunt stated therein by the earlier of (1) June 15, 1996, or
(2) 90 days after the estate recovered possession of the 191 gold
coins from Superior. On or around Decenber 4, 1996, the superior
court entered judgnent against the estate for $1, 370, 734 pl us
interest from August 1, 1993, at a rate of 3.6 percent conpounded
sem annual |y through and i ncl udi ng Decenber 1, 1996. To date,
the estate has not paid any of the judgnment. The estate deducted
$1, 486, 000 on the decedent's Federal estate tax return for M.
Tronpeter's claim

A second claimagainst the estate was filed by Vivian
Ballard Wwng (Ms. Wng). She had a personal relationship with
t he decedent, and they had planned to marry. M. Wng filed a
creditor's claimagainst the estate based on the decedent's
all eged promse to transfer one-third of his estate to her. The
claimwas settled for $70, 000.

A third claimagainst the estate was filed by Joe Pasko
(M. Pasko), the son of a female forner acquai ntance of the
decedent. M. Pasko filed a creditor's claimagainst the estate
on January 14, 1993, alleging that the decedent had agreed to

allow himto sell the decedent's dianonds, jade and ivory
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coll ections, ancient Chinese artifacts, and handmade uni que wool
rug. He alleged that these goods were worth at |east $14
mllion, and that he was due a $1.4 mllion conm ssion.

M. Pasko's claimwas denied. On June 15, 1993, M. Pasko filed
suit against the estate in the superior court. The suit was
successful |y opposed by the estate on denurrer.

V. Preparation and Filing of Estate Tax Return

Ri ght before the decedent died, he discussed his hol dings
with Ms. Gonzalez in depth, and he introduced her to his
attorneys, accountants, financial advisers, bankers, and
acquai ntances in the coin world. Follow ng the decedent's death,
the coexecutors fired the decedent's long-tine counsel and
retained M. Levinson to deal wth estate tax matters. The
coexecutors also fired the decedent's |ong-tine accountant,

M. Schiffer, and retained the accounting firmof Frankel,
Lodgen, Lacher, Golditch & Sardi e (Frankel Lodgen) to serve as
the estate's accountants. M. Gonzalez instructed M. Schiffer
to forward the decedent's records to Frankel Lodgen.

Patricia L. Bates (Ms. Bates) of Frankel Lodgen prepared the
estate and 1991 gift tax returns based primarily on files
received fromM. Schiffer. M. Bates arbitrarily chose in
May 1993 to report the total value of the decedent's Sterling
preferred stock at $15,335. She and the coexecutors were both

aware that prior valuations of his stock had been nmuch greater
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t han $15, 335, and that at |east one recent appraisal had listed
the value of his stock in excess of $3 million. M. Bates had
al so val ued the decedent's stock 1 nonth earlier at $462, 000, a
val ue which included a 70-percent discount that she believed
applied primarily to take into account the decedent's mnority
interest and the fact that the stock was not paying dividends.
Ms. Bates brought her $462,000 valuation to the attention of
Ms. CGonzalez in or about April 1993. M. Bates reported the
val ue of the decedent's 191 coins at $3, 192,175 based on M.
Lei dman' s correspondi ng appraisal. M. Gonzalez did not inform
Ms. Bates that M. Leidman had val ued these coins at $8.5 million
on anot her occasion. M. Bates asked Ms. Gonzal ez whether the
decedent owned any jewelry or dianonds at the tine of his death.
Ms. CGonzal ez answered "no", and Ms. Bates did not report any
jewel ry or dianonds as assets of the decedent's estate.

On or before June 10, 1993, Frankel Lodgen presented
Ms. CGonzalez with the decedent's estate tax return. She revi ewed
this return at length with Ms. Bates, and both Ms. Bates and
Ms. Gonzal ez signed the return on that day. M. Pol achek signed
the return 1 day later, and 5 days after that, the coexecutors
filed the decedent's estate tax return with respondent. The
coexecutors, on behalf of the estate, elected to value the estate

on the alternate valuation date of Septenber 18, 1992. The gross
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estate was returned at $26,422,781. The taxabl e estate was
returned at $12, 002, 201.

VI . Rewar d Agr eenent

Various sources alerted respondent that the estate may have
underpaid its estate tax. Anong other things, several
i ndi vidual s supplied respondent with information regarding the
decedent's hol dings and estimated values. One of the primary
catal ysts for respondent’'s audit of the decedent's estate tax
return was an informant's claimfiled by M. CGoldberg and his
cousin Larry CGoldberg (collectively the Gol dbergs). Follow ng
numer ous di scussi ons, respondent and the CGol dbergs entered into a
reward agreenent, under which the Gol dbergs agreed to provide
respondent with certain information on the decedent and his
estate in exchange for a reward not to exceed $1 mllion. Under
the agreenment, the CGol dbergs were required, if necessary, to
testify before any court, grand jury, or any other forum
i nvestigating the decedent or his estate. Paynent of the reward
was contingent on respondent's conclusion that respondent
recei ved valuable information fromthe CGol dbergs whi ch was not
previ ously known and which directly resulted in the collection of
taxes, additions to tax, fines, and/or penalties fromthe estate.
Under the reward agreenent, the CGol dbergs were not entitled to a
reward if the evidence furnished was of no val ue.

Vi, Respondent's Jeopardy Assessnent
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On February 24, 1995, respondent, pursuant to a jeopardy
assessnment, seized assets located in two safe deposit boxes that
were registered in the nanme of the Trust. The boxes were | ocated
respectively at First Interstate Bank and Uni on Bank in Encino,
California. The safe deposit box at First Interstate Bank
cont ai ned gol d coins which belonged to the Trust and which, with
one exception, were the 36 additional coins reported on the
decedent's estate tax return. The safe deposit box at Uni on Bank
cont ai ned assets that were not reported on the decedent's return.
These unreported assets included gold and silver coins and a
portion of the jewelry and gens in issue. The coexecutors
reported on the decedent's estate tax return that he neither
owned nor had access to a safe deposit box at the tine of his
death. In addition to the two safe deposit boxes at the banks,

t he decedent had a safe in his house. The coexecutors knew of
the exi stence and | ocation of the safe and safe deposit boxes,

and they knew that the decedent had access to all three "safes".
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OPI NI OV

Congress has inposed a graduated estate tax on wealth
passing fromone generation to another. The decedent was a nman
of considerable wealth, and his transfer of this wealth to the
objects of his bounty was subject to this tax to a significant
degree. To the extent that his wealth could be excluded fromhis
t axabl e estate, his estate tax burden woul d be reduced and a
greater portion of his wealth would pass on to the coexecutors,
who were his daughters and only beneficiaries. Fromthe point of
vi ew of the coexecutors, they would benefit directly by the
renmoval of any value fromthe decedent's taxable estate.

Taxpayers may renove val ue froman estate, and otherw se
mnimze their taxes, by enploying any legitimte neans. 1In the

case at hand, the question is whether the nmeans enpl oyed by the

" During the trial, respondent elicited testinony from
W t nesses who included Kathl een Gol dberg, Ira M ol dberg, and
Larry Goldberg. We find little of this testinony to be credible.
Much of their testinmony was vague, elusive, uncorroborated,
i nconsistent, and self-serving. M. Goldberg, in particular, is
a person of questionable veracity. He did not reveal assets held
by Superior which rightly belonged to the estate, he is a paid
i nformant who is biased, and he was involved in litigation with
the estate which fostered ill will between himand the estate's
representatives. Under the circunstances, we are not required
to, and we do not, rely on the testinony of these witnesses to
support respondent's positions herein. See Conbs v. Plantation
Patterns, 106 F.3d 1519, 1538 (11th G r. 1997); Henson v.
Conm ssi oner, 887 F.2d 1520, 1526 (11th Cr. 1989), affg. T.C
Meno. 1988-275; Ruark v. Conmm ssioner, 449 F.2d 311, 312 (9th
Cr. 1971), affg. per curiamT.C Menp. 1969-48; dark v.
Conmi ssi oner, 266 F.2d 698, 708-709 (9th G r. 1959), affg. in
part and remanding in part T.C Meno. 1957-129; Tokarski V.
Comm ssioner, 87 T.C. 74, 77 (1986).
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estate were legitimate. Respondent argues they were not.
Respondent has generally determ ned that the estate, acting
through its coexecutors: (1) Attenpted to conceal assets from
t he Governnent, (2) intentionally underval ued assets, and
(3) intentionally overval ued deductions. Respondent has adjusted
the reported val ues of the subject assets and deducti ons,
determ ned val ues for the unreported assets, and determ ned that
the estate commtted fraud. The estate generally argues that it
did nothing fraudulent. According to the estate, it may have
m sval ued sone of the reported assets and deductions, and failed
to report sonme other assets, but it did not do so with the
requi site fraudulent intent. The estate also asserts that it did
not msvalue the itens to the extent determ ned by respondent.

We nust disentangle the proffered val ues of decedent's
weal th and determ ne whether the disputed itens are adjustnents
to his reported taxable estate. W also nust pass on
respondent’'s determ nation of fraud. Fraud is a powerful
assertion that we do not take lightly. A bright line exists
bet ween fraudul ent and negligent conduct, and an attenpt to
remove val ue froman estate does not necessarily constitute
fraud. One is not required to arrange his or her affairs so that
the Governnent will receive nore tax than it is rightfully owed.
Nor is it fraudulent to construe an anbi guous | aw reasonably in a

manner that is adverse to the Governnent. Fraud occurs, however
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when a taxpayer deliberately overval ues property with an eye
towards tax evasion, or attenpts to conceal taxable assets from
the reach of the Conm ssioner.

Property includable in a decedent's gross estate is included
at its fair market value on either: (1) The date of the
decedent's death or (2) the alternate valuation date described in
section 2032. Fair market value is "the price at which the
property woul d change hands between a willing buyer and a willing
seller, neither being under any conpulsion to buy or to sell and
bot h havi ng reasonabl e know edge of rel evant facts". Sec.

20. 2031-1(b), Estate Tax Regs.; see also secs. 2031(a), 2032(a);.
Fair market value is a factual determ nation, and the trier of
fact must weigh all relevant evidence of value and draw

appropriate inferences. Conm ssioner v. Scottish Am Inv. Co.,

323 U. S. 119, 123-125 (1944); Helvering v. National Gocery Co.,

304 U. S 282, 294 (1938). Respondent's determ nation of fair
mar ket value is presunmed correct, and the taxpayer nust prove it

wong. Rule 142(a); Welch v. Helvering, 290 U. S. 111 (1933).

An actual arm s-length sale of property is nost indicative
of its fair market val ue, assum ng that the date of the sale is

close to the valuation date. See Ward v. Commi ssioner, 87 T.C.

78, 101 (1986); Estate of Andrews v. Conm ssioner, 79 T.C 938,

940 (1982). |If actual sales are not available, fair market val ue

is determ ned based on a hypothetical willing buyer and a
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hypothetical willing seller. These hypothetical persons are not
specific individuals or entities, and their hypothetical
characteristics may differ fromthe personal characteristics of

the actual seller or a particular buyer. Estate of Watts v.

Comm ssi oner, 823 F.2d 483, 486 (11th Cr. 1987), affg. T.C

Menp. 1985-595; Estate of Bright v. United States, 658 F.2d 999,

1005- 1006 (5th Cr. 1981); Kolomyv. Conm ssioner, 644 F.2d 1282,
1288 (9th Gr. 1981), affg. 71 T.C 235 (1978); Estate of

Newhouse v. Commi ssioner, 94 T.C 193, 218 (1990); Estate of

Reynolds v. Commi ssioner, 55 T.C. 172, 195 (1970); see also

Mandel baum v. Commi ssioner, T.C Meno. 1995-255, affd. w thout

publ i shed opinion 91 F.3d 124 (3d G r. 1996).

Experts often help the Court determne fair market val ue.
We need not follow an expert's opinion, however, when it is
contrary to our judgnent. |If we believe it appropriate, we my

adopt or reject an expert's opinion inits entirety, Helvering v.

National Grocery Co., supra at 294-295, or adopt only selective

portions of the opinion, Parker v. Conm ssioner, 86 T.C 547, 562

(1986). See Doherty v. Conmm ssioner, 16 F.3d 338, 340 (9th Cr

1994), affg. T.C. Meno. 1992-98. Wth these basic principles in
mnd, we turn to the issues in dispute.

1. Fair Market Value of the Decedent's Sterling Preferred Stock

Bef ore addressing the value of the decedent's Sterling

preferred stock, we pause briefly to decide a rel evancy issue
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raised by the estate as to facts concerning Sterling s redenption
of the Sterling preferred stock. Respondent argues that the
January 17, 1994, redenption of the Sterling preferred stock sets
the stock's fair nmarket value on the applicable valuation date.
Respondent contends that the stock's fair market value totals

$1, 947,845, an anount that respondent derives from addi ng the
redenption price of $1,533,482 to the $414, 363 anount that was
paid for "interest".

The estate argues that facts concerning the redenption are
irrelevant to our determ nation. The estate clains that the
redenpti on was not foreseeable on the applicable valuation date
of Septenber 18, 1992, given Sterling s questionable financial
condition and its failure to neet redenptions which were
schedul ed, but not nmade, before that date. The estate points to
t he purchase agreenent, under which Sterling could not redeem any
of the Sterling preferred stock, or pay any dividends with
respect thereto, if the redenption or paynment would violate the
terms of the senior debt or occur during any period of default on
senior debt. The estate also observes that Sterling had forgone
partial redenptions in 1991 and 1992.

We disagree with the estate that facts concerning the
redenption are irrelevant to our determ nation of val ue.

Al though these facts may not necessarily set the fair market

value of the Sterling preferred stock on the applicable valuation
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date, see Estate of Scanlan v. Conm ssioner, T.C. Mnp. 1996-331

(adjustnents nade to redenption price to account for passage of
time, as well as the change in the setting fromthe date of the
decedent’ s death to the date of the redenption), affd. w thout
publ i shed opinion 116 F.3d 1476 (5th G r. 1997), we believe they

are relevant to our determ nation of that fair market val ue. See

Estate of Glford v. Conmm ssioner, 88 T.C. 38, 52 (1987); Estate

of Jephson v. Conm ssioner, 81 T.C. 999, 1002 (1983); see al so

Estate of Van Horne v. Conmm ssioner, 720 F.2d 1114, 1116 (9th

Cr. 1983), affg. 78 T.C. 728 (1982); Estate of Scanlan v.

Commi ssi oner, supra. That the Sterling preferred stock would be

redeenmed on or before the Decenber 31, 1995, date set forth in
t he purchase agreenent, at or about the price stated therein, was
f oreseeabl e on Septenber 18, 1992, based on the facts avail able

on that date. Doherty v. Conmi ssioner, supra at 340. The estate

is mstaken in asserting that Sterling's financial position was
too weak on Septenber 18, 1992, to effectuate a redenption of the
Sterling preferred stock on or after that date. Sterling s 1990
t hrough 1992 cash-fl ow was positive, and its | osses for 1990 and
1991 stemmed mainly fromits anortization of intangible assets
and deferred financing costs. Sterling' s loss in 1991 was al so
attributable to the one-tinme witeoff of $2,953,646, an expense
that sprang automatically fromthe death of a party subject to

t he underlyi ng nonconpetition agreenent. Sterling also realized
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net income of $877,770 in 1992. Although Sterling' s 1992 incone
statenent did not report this incone until after the applicable
val uation date, it is reasonable to conclude under the facts
herein that Sterling had (or could have obtai ned) enough
informati on on Septenber 18, 1992, to ascertain that it would
report a significant anount of net income for that year.

The fact that Sterling had not effectuated parti al
redenptions in 1991 or 1992 is also not controlling. Redenptions
during those periods were based on a "best efforts" standard, and
Sterling's failure to redeemthe Sterling preferred stock during
t hose years under the circunstances herein does not support a
finding that Sterling would have breached its obligation to
ef fectuate the mandatory redenptions which were schedul ed for
each Decenber 31, 1993 through 1995. 1Indeed, Sterling net its
obligation to redeemthe decedent's Sterling preferred stock when
it redeened all Sterling preferred stock on January 17, 1994. W
wll overrule the estate's rel evancy objection to the
adm ssibility of facts concerning the redenption.

Turning to the valuation issue, special rules govern the
val uation of corporate stock. When stock is listed on an
established securities market, the stock's value usually equals
its listed market price. Wen stock is not listed on such a
mar ket, the stock's value nmay be based on arm s-length sales (if

any) that have occurred within a reasonable tine of the valuation
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dat e. Estate of Andrews v. Conmi ssioner, 79 T.C. 938, 940

(1982). In the absence of arm s-length sales, the val ue of
unlisted stock may be based on the value of listed stock of the
subj ect corporation, or, if the corporation has no |listed stock,
the listed stock of |ike corporations engaged in the sane or a

simlar line of business. Sec. 2031(b); Estate of Hall v.

Commi ssioner, 92 T.C. 312, 336 (1989). Unlisted stock nay al so

be valued indirectly by reference to the subject corporation's
net worth, its prospective earning power, its dividend-earning
capacity, its goodw Il, its managenent, its position in the

i ndustry, the economic outlook for its industry, the degree of
control represented by the block of its stock to be val ued, and
t he amount and type of its nonoperating assets if not considered

el sewhere. See Estate of Hall v. Conm ssioner, supra at 335;

Estate of Andrews v. Conmi ssioner, supra at 940; sec. 20.2031-

2(f), Estate Tax Regs.; see generally Rev. Rul. 59-60, 1959-1
C.B. 237. In ascertaining the value of stock in a decedent's
estate, all shares of that stock are aggregated. See Ahmanson

Found. v. United States, 674 F.2d 761 (9th Cr. 1981).

When ascertaining the value of unlisted stock by reference
to listed stock, a discount fromthe listed price nay be
warranted in order to reflect the unlisted stock's |ack of
mar ketability. Such a discount, commonly known as a

"marketability discount”, reflects the absence of a recognized
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mar ket for closely held stock and accounts for the fact that
closely held stock is generally not readily transferable. See

Mandel baum v. Commi ssioner, T.C. Meno. 1995-255. A marketability

di scount also reflects the fact that a buyer may have to incur a
subsequent expense to register the unlisted stock for public

sale. See Estate of Trenchard v. Conm ssioner, T.C. Meno.

1995-121. The estate nust prove the presence and anount of a

mar ketabil ity discount. Rule 142(a); Estate of Glford v.

Conmi ssi oner, supra at 50-51.

Respondent did not call an expert at trial to support
respondent’'s determ nation that the value of the decedent's
Sterling preferred stock was $1, 947, 845. Respondent relies
mainly on Sterling's financial condition and Sterling's ability
to redeemthe decedent's shares in accordance with the purchase
agreenent. The estate counters that the fair market value of the
shares was $184,018. The estate called an expert, Herbert T.
Spiro (M. Spiro), to support this value, and the Court received
his report into evidence. See Rule 143(f). M. Spiro, who is
certified by the Anmerican Society of Appraisers, was a professor
of finance at California State University, Northridge,
California, from 1969 to 1988. He currently nmanages a
pr of essi onal consulting organi zati on which specializes in

econom c feasibility assessnent and financial analysis.
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M. Spiro valued the Sterling preferred stock by referencing
the price-to-book val ues of conparable publicly traded preferred
stock issues and arriving at a percentage to apply to the
Sterling preferred stock. He concluded that the Sterling
preferred stock was generally equivalent to a "C' and/or "D’
rated security,® and that the Sterling preferred stock was cl oser
to a "D' rating because it was nonpayi ng and much of Sterling's
debt was "technically” in default. He noted that, near the
applicable valuation date, Sterling had $2.8 nillion in accrued
but undecl ared dividends on all of its stock and $3.1 million of
accrued but unpaid interest.

M. Spiro identified 10 conparable preferred stock issues.
From t hose i ssues, he concluded that the foll ow ng conpanies
i ssues at the high end of the "D' rating and the | ow end of the
"C' rating were conparable to the Sterling preferred stock:
TransWorld Airlines (TWA), Ryner Foods (Ryner), and SPlI Hol di ng
(SPI). TWA's preferred stock had a "D' rating and was trading
near the alternate valuation date at 11 percent of its cal
price. Ryner's preferred stock had a "C' rating and was trading
near the alternate valuation date at 10.9 percent of its cal
price. SPlI's preferred stock had a "C' rating and was trading

near the alternate valuation date at 12.5 percent of its cal

8 A"C' rated security is a nonpaying issue. A "D' rated
security is a nonpaying issue of an issuer that is in default on
its debt.
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price. M. Spiro used the 11, 10.9, and 12.5 percentages from

t hese conparable issues to derive a multiple to apply to the
redenption price of Sterling's preferred stock to arrive at its
freely traded value. He settled on a 15-percent multiple for the
Sterling preferred stock, concluding that an upward adjustnent to
t he percentages derived fromthe conparable i ssues was necessary
because Sterling had a positive cash-flow and was tinely paying
interest and principal on its senior debt. He cal cul ated that
the freely traded val ue of each subject share was $150 (i.e.,

15 percent of the $1,000 redenption price, exclusive of accrued
di vidends), and that the freely traded value of all of the
decedent's Sterling preferred stock total ed $230,022. M. Spiro
reduced this freely traded value by 20 percent to reflect the
stock's alleged | ack of marketability, and opined that the fair
mar ket val ue of the decedent's Sterling preferred stock on the
appl i cabl e val uation date was $184, 018.

We are unpersuaded by M. Spiro's analysis and opinion. The
Sterling preferred stock was a better grade than a "C' or "D’
rated security. |In addition to the fact that Sterling was paying
its nonthly operating expenses, Sterling was servicing its senior
debt. The fact that Sterling may have postponed paying interest
and/or principal on sone of its liabilities is not entitled to
much wei ght, because any postponed paynment was done with the

consent of the relevant creditor. M. Spiro also relied
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i nappropriately on conpani es that were not conparable to
Sterling. TWA, for exanple, had filed for bankruptcy on
January 31, 1992, and its auditor had expressed substantial doubt
concerning its ability to continue as a going concern. Sterling,
by contrast, was not in bankruptcy. Mreover, its 1990 through
1992 financial statenments were acconpanied by its auditor's
unqualified opinion on the validity of those statenments. The
auditor did not conclude that Sterling was on the verge of
bankruptcy or that its future corporate existence was in doubt.
Li kew se, Ryner's financial status resenbled that of TWA. Ryner
had been told that its line of credit would not be renewed, which
rai sed serious concerns that, absent its recapitalization, it
woul d be driven into bankruptcy. Nothing in the record persuades
us that Sterling was on the verge of bankruptcy. To the
contrary, the record indicates that Sterling was a viable entity
that recapitalized primarily to alter its capital structure.
Finding no help fromthe only expert to testify on this
issue, we are left to value the decedent's Sterling preferred
stock based on the record at hand. W do not agree with
respondent that the redenption price of the Sterling preferred
stock equals its fair market value on Septenber 18, 1992, a date
that preceded the redenption by 16 nonths. Sterling' s mandatory
obligation to redeemthe stock, however, does establish a

benchmark for determ ning the applicable value. W concl uded
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above that it was foreseeable on Septenber 18, 1992, that
Sterling would redeemthe Sterling preferred stock on or before
Decenber 31, 1995, at or about the price stated in the purchase
agreenent. W conclude simlarly that a hypothetical willing
buyer woul d have bought (and a hypothetical willing seller

woul d have sold) the decedent's Sterling preferred stock on
Septenber 18, 1992, at a price that approxinated the present

val ue of the anmounts that a hol der of the decedent's Sterling
preferred stock woul d have received for the mandatory
redenptions. On each Decenber 31 of 1993 through 1995, Sterling
was obligated to redeem approxi mately 511. 161 shares of Sterling
preferred stock fromthe decedent (or a successor hol der).
Taking into account the fact that dividends accrued daily under
t he purchase agreenent at the rates which were set forth therein,
we find that Sterling was obligated to pay the foll ow ng anmounts
for the redeened shares on the respective dates: $871, 023,

$986, 978, and $1, 118, 368.° Applying a reasonabl e di scount rate
of 4 percent to each anmount to ascertain its present val ue on
Septenber 18, 1992, we find that these paynents were worth

$827, 298, $900, 676, and $980, 562 on that date. W concl ude that

W find these anmpbunts by using well-established present
val ue fornul ae. For purposes of our conputation, we assune that
the Sterling preferred stock was issued on Mar. 15, 1989.

Al t hough the record discloses that Sterling issued the Sterling
preferred stock in Mar. 1989, the record does not reference a
specific date.
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t he applicable value of the decedent's Sterling preferred stock
was approxi mately $2, 708,536 ($827,298 + $900,676 + $980, 562) on
Sept enber 18, 1992.

We need not pinpoint exactly the fair market val ue of the
decedent's Sterling preferred stock on the applicable valuation
date. Suffice it to say that respondent determ ned that the
appl i cabl e value of the decedent's Sterling preferred stock
(i ncluding the accrued dividends) was $1, 947,845, a val ue which
is approximately 28 percent |ess than the approxinate fair market
val ue which we determ ne herein, and the estate has not persuaded
us that the actual fair market value was |ess than respondent's
determ nation. W sustain respondent's determ nation on this

issue. See Anselno v. Conmm ssioner, 80 T.C 872, 886 (1983),

affd. 757 F.2d 1208 (11th Gr. 1985).

2. Two Hundred Twenty-Seven Gol d Coins

a. The 191 Coins

Respondent determ ned that the applicable value of the
191 coins was $8.5 million. Respondent called an expert,
Steven Conturi (M. Conturi), to support this determ nation, and
the Court received his report into evidence. See Rule 143(f).
M. Conturi has been in the retail and/or whol esale rare coin
busi ness since 1975. He ascertained that the value of the 191
coins was $9, 081, 000, by referencing the price at which the coins

| ast traded on the open market as listed in certain num smatics
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newsl etters. M. Conturi acknow edged that overall sale prices
in the coin market were lower toward the later part of 1992, but
concluded that this "recession" had little if any effect on
prem um coin collections |like the Tronpeter Collection. M.
Conturi did not factor in any type of discount to arrive at his
conclusion of fair market val ue.

The estate argues that the applicable value of the 191 coins
was between $4.5 million and $4.8 nmillion. The estate relies on
two experts. The first expert, Maurice Rosen (M. Rosen), is the
presi dent of Num smatic Counseling, Inc., a rare coin conpany
t hat specializes in assenbling and managi ng i nvest nent
portfolios. He has been the editor of the Rosen Num smatic
Advi sory (a provider of coin analysis and market comrentary)
since 1976, and he was a part-tine grader at NGC from 1987
t hrough 1990. He valued the 191 coins according to the foll ow ng
met hodol ogy. First, he assigned an unadjusted value to each
coin, based on raw price data and rel evant grading factors. In
so doing, he graded 61 percent of the coins the sane as PCGS,

26 percent of the coins |lower than PCGS, and 13 percent of the
coins higher than PCGS. 1In the case of one set of coins (the
6- pi ece Amazoni an Set), he did not grade the set but relied
solely on his opinion as to its fair market value. Second, he
aggregat ed each coin's unadjusted value to arrive at an

unadj usted value for all coins. Third, he adjusted his
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aggregat ed unadj usted value to reflect four discounts and one
premum The first discount, he testified, was a tainted status
di scount that takes into account the market's awareness that the
second grading by NGC was on the high side and that the initial
gradi ng by PCGS was arguably the nore reliable of the two
gradi ngs. The second discount, he testified, was a bl ockage
di scount that takes into account his belief that the market wl|
react negatively to a sale of a large collection of coins at one
time. The third discount, he testified, was a market factor
di scount that takes into account his belief that the rare coin
mar ket was in a poor state on the applicable valuation date and
that dealers were reluctant to buy gold coins except at bargain
basenment prices. The fourth discount, he testified, was a
contracts/low bids discount that takes into account his belief
that Superior's contractual right to sell the coins at auction
woul d have a depressing effect on their values. M. Rosen
testified that the Superior contract and the sale of all coins at
one tinme would potentially foster a prearranged bi ddi ng schene
wher eby buyers woul d deliberately bid | ow

M. Rosen established a range for each discount: 10 to 20
percent for the tainted status discount; 10 to 25 percent for the
bl ockage di scount; 10 to 15 percent for the market factor
di scount; and zero to 15 percent for the contracts/| ow bids

di scount. Acknow edgi ng that his discounts overl apped sonewhat,
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he concluded that it was inappropriate to take the aggregated
75- percent maxi mum di scount. He took the aggregated 30-percent
m ni mum di scount and reduced the aggregated unadj usted val ue of
the coins by this percent. He then increased the resulting val ue
by a small prem um which he concluded ranged fromzero to 10
percent, to reflect the recognition of the decedent's nane and
its connection to the collection. M. Rosen then reduced the new
anount by 7.5 percent to reflect Superior's auction fee. His
unadj usted total valuation for the 191 coins was $6, 202, 850.
After applying the aforenentioned di scounts, prem um and the
7.5-percent auction fee, M. Rosen concluded that the fair market
val ue of the 191 coins on the applicable valuation date was
$4, 217, 163.

The estate's second expert, Julian M Leidman (M. Leidman),
has dealt in rare coins full-tinme for over 30 years. He is a
menber of the American Num smatic Associ ation and the
Prof essional Num smatists Guild. He was retained by the estate
to prepare five different appraisals of the subject coins. Four
of these appraisals, all of which are nentioned above in our
findings of fact, were for the 191 coins. For purposes of this
proceedi ng, M. Leidnman valued the 191 coins at $3.78 mllion.
In so doing, he considered the decedent's contract to sell the
coins through Superior, a declining coin market, the |arge nunber

of pieces contained in the collection, the inpact of flooding the
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mar ket, and the period of tinme in which the coins were to be
sold. He also assuned that the coins would be sold as a
collection and not individually. He contended that a 20-percent
bl ockage di scount was warranted, but did not ascertain such a

di scount separately because he inherently factored this discount
into his analysis.

Al though we find the experts hel pful to our understandi ng of
the world of num smatics, we find none of them hel pful to our
determ nation of the fair market value of the 191 coins. M.
Conturi ascertained the fair market value of the 191 coins based
on the grades assigned by NGC, and he gave no consideration to
PCGS' grades, which were the |lower of the two gradings. M.
Rosen failed to consider market factors in reaching his
concl usion of the coins' unadjusted value, and he took into
account novel discounts which are not recogni zed for Federal tax
purposes. His tainted status discount, for exanple, rests on
assunptions that we do not find to be valid on the facts herein.
This is also true for his market factor and contracts/low bid
di scounts. Wth respect to the contract/low bid discount, in
particul ar, auctions are an appropriate and often used neans of
presenting and selling rare coins. W do not see how an auction
sal e woul d have a depressing effect on the sale prices of the
decedent's coins. As to the bl ockage discount, a bl ockage

di scount typically reflects the depressing effect of placing a
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| arge bl ock of stock on the open narket for sale at one tine.
See sec. 20.2031-2(e), Estate Tax Regs.; see also Estate of

Sullivan v. Commi ssioner, T.C Mno. 1983-185. Even if we were

to assune that such a discount applied to the rare coin narket,
which we do not find to be a valid assunption under the facts
herein, the discount would be inapplicable here because the
Tronpeter Collection was an inpressive collection with many

uni que coins. The market would have been able to handl e al

191 coins, as evidenced by the fact that 96.2 percent of the
decedent's 209 coins auctioned at the first auction sold there
for an aggregate price that approximted the aggregate val ue
cal cul ated by the decedent.

Nor do we find M. Leidman hel pful to our determ nation of
the coins' fair market value. He valued the 191 coins at $3.78
mllion based on the assunption that the coins would be
i qui dat ed because they had to be sold. In making such an
assunption, M. Leidman admttedly di sregarded the nmandate of
section 20.2031-1(b), Estate Tax Regs., that "fair market val ue
* * * s not to be determned by a forced sale price".® He also
assuned i nappropriately that the coins would be sold as a group

and not individually.

0 M. Leidman acknow edged on cross-exam nation that the
191 coins would be worth $8.5 million if the conpul sion aspect
was renoved.
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Fi ndi ng none of the experts hel pful to our determ nation of
the coins' fair market value, we proceed to value the coins based
on the record at hand. W are guided by the decedent's val uation
of the subject coins. The decedent was a noted collector, with
at least 20 years' experience in collecting and gradi ng coins.
The record shows that he did an excellent job in ascertaining the
val ue of coins. He ascertained that the 201 coins sold at the
February 1992 auction were worth $2,598, 000, and these coins sold
for approximately $2,628,730. The actual sales price differed by
| ess than 2 percent fromthe decedent's valuation of these coins.

The decedent valued the 191 coins at $7,635,000. Although
the estate presented sone evidence of a "buyer's market", we find
that the econom ¢ downturn would not have materially affected the
sale of the 191 coins because they were part of a premer
collection. W also do not believe under the facts herein that a
reduction for an estimated seller's conm ssion is warranted.

Under section 20.2053-1(b)(3), Estate Tax Regs., an item nay be
deducted on an estate tax return though its exact anmount is not
t hen known, provided it is ascertainable with reasonable
certainty and will be paid. The superior court rescinded the
contract with Superior under which Superior would receive a
7.5-percent seller's comm ssion, and the 191 gold coins were
returned to the estate. W find no certainty that the estate

will sell the coins in the future under a conm ssion arrangenent,
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and, even if we did, we are unable to ascertain the anount of any
future seller's comm ssion with reasonable certainty. W hold
that the applicable value of the 191 coins is $7, 635, 000.

b. Thirty-Si x Additional Coins

Respondent determ ned that the applicable value of the
36 additional coins was $816, 300. Respondent's expert, M.
Conturi, valued these coins using the sane nethodol ogy that he
enpl oyed to value the 191 coins. M. Conturi concluded that the
fair market value of the 36 coins was $609, 770 on the alternate
val uati on date. Respondent concedes that the val ue of these
36 coins is no higher than M. Conturi's val uation.

The estate asserts that the fair market value of the
36 coins was $274,650. M. Leidnman valued 35 of these coins, and
his anal ysis generally parallels his analysis for the 191 coins.
He testified that 35 of the 36 coins had a fair market val ue of
$274, 650 on the alternate valuation date; neither he nor the
estate addressed the value of the 36th coin at trial.

We have the sane inherent problenms with the experts
val uations of the 36 additional coins, as we did with their
val uations of the 191 coins. W reject both of their opinions.
We are unconfortable, however, with the value ascribed to these
coins by respondent. Accordingly, we proceed to value the coins
based on the record at hand. Although the decedent did not val ue

the 36 additional coins, he did value the 191 coi ns nmenti oned



- 45 -

above, and the 36 coins were sufficiently simlar to the 191
coins to allowus to rely on the decedent's valuation of the 191
coins for purposes of valuing the 36 additional coins. The
decedent valued the 191 coins at $7,635,000, a figure that is
18.9 percent |ower than the $9, 081, 000 val ue ascertai ned by

M. Conturi. Based on our analysis of the 191 coins, we find
that M. Conturi overvalued the 36 coins by 18.9 percent. W
conclude that the fair market value of the 36 additional coins on
t he applicabl e valuation date was $494,523 (i.e., $609, 770 | ess
18.9 percent).

3. Fair Market Value of Unreported Itens

Respondent determ ned that the estate failed to report
$14 mllion in dianonds, jewelry, gens, art, and artifacts.
Respondent's determ nation is based prinmarily on Joe Pasko's
(M. Pasko) claimfor the $1.4 mllion comm ssion, wherein he
stated that the decedent retained himto sell assets that were
worth at least $14 mllion. Respondent's determ nation is also
based on the value of the assets that were seized fromthe safe
deposit boxes.

The estate has conceded that the estate failed to report
approximately $1 million of this $14 mllion anobunt. The estate
argues that certain of the seized assets were property that the
decedent had given in Septenber 1991 to the coexecutors, in their

i ndi vidual capacities. The estate points to the testinony of the
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coexecutors to the effect that the decedent had given them nost
of the seized assets, and that they had placed the assets in one
of the safe deposit boxes for safekeeping.

We are unpersuaded by the coexecutors' testinony that the
decedent gave them sone of the seized assets, and the record
shows to the contrary; e.g., several witnesses testified that
they had seen sone of the seized assets in the decedent's
possession after the alleged gifts took place. W look to the
objective facts in the record, and we find that a Federal gift
tax return was never filed reporting these itens as gifts. W
also find that these itens were seized froma safe deposit box
that was in the name of the Trust. W conclude that the seized
assets were owned by the decedent (through the Trust) when he
died, and that they were includable in his gross estate.

We are unable to conclude, however, that the estate failed
to report $14 nmillion in assets, as determ ned by respondent.
The record does not disclose all of the unreported assets that
respondent believes nmakes up the di sputed anmount of approximately
$13 mllion, and we conclude fromthe record that M. Pasko was
not know edgeable on the full extent of the decedent's hol dings.
Fol |l ow ng our detailed review of the record, we find that the
estate failed to report $4.5 mllion of assets (inclusive of the
approximately $1 million amount conceded by the estate). |In

addition to the itens which were seized fromthe safe deposit
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boxes, the unreported assets consist mainly of gens, jewelry,
furniture, and a nusic collection.

4. O her ltens

a. The $115, 266 Shortfal

Respondent increased the decedent's adjusted taxable gifts
by $115,266 to reflect a post-death gift made to Ms. Tronpeter in
connection with the $3,077, 100 paynent to CFTB. Ms. Tronpeter
was obligated to indemify Sterling for half of the anmount paid
to CFTB, but, because her subaccount had only $1,423,772 in cash
when t he paynent was due, the coexecutors authorized the escrow
agent to pay the $115, 266 shortage fromthe decedent's
subaccount. Respondent determ ned that the estate's paynent of
t he shortage, coupled with the later "offset" of the $115,266 in
connection with the "settlenent"” of Ms. Tronpeter's claim was an
adj usted taxable gift nade by the coexecutors on behalf of the
estate.

We disagree with respondent's determ nation. Although
respondent is correct that Ms. Tronpeter becane liable to the
estate for $115,266 when its assets were used to pay a portion of
her obligation, and that she never repaid this anmount to the
estate, these facts standing al one do not nmean that the estate
made a $115,266 gift to her. The value of the | oaned funds was

included in the decedent's gross estate. Thus, no further
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addition to the decedent's estate is warranted on account of this
transaction. We hold for the estate on this issue.

b. The Decedent's 1990 Bad Debt Deducti on

Respondent increased the decedent's adjusted taxable gifts
by $327,447 to reflect respondent's disall owance of various bad
debt deductions clained by the decedent on his 1990 Feder al
income tax return. The decedent claimed a $327,447 short-term
capital |loss, described as "loans to third parties", with respect
to the followi ng transactions: (1) On February 17, 1990, he gave
Ms. Wong $30, 000; the underlying "note" conditions repaynent of
the "l oan" on Ms. Wng's sale of her residence; (2) on May 21,
1990, he gave Ms. Wng $38,000; the record contains neither a
note nor any other reliable evidence of a loan; (3) on May 26,
1990, he gave $209, 447 to Ms. Wng's nortgagee; the record
contains neither a note nor any other reliable evidence of a
| oan; (4) on October 17, 1990, he gave Phil Skauronski (M.

Skaur onski ) $25,000, and M. Skauronski gave the decedent a
"note" stating that he would repay the $25,000 with 15.5 percent
interest in 12 equal nonthly paynents; and (5) on Cctober 22,
1990, the decedent gave M. Pasko $25,000; M. Pasko and the
decedent both signed a "note" that did not provide for interest,
security, collateral, or a fixed schedule of repaynent. M.

Pasko has never made any paynents on this "l oan"
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Respondent argues that these transactions were not bona fide
| oans, but unreported taxable gifts. The estate does not address
the "l oans" to M. Skauronski and M. Pasko. The estate contends
that the paynents to Ms. Wng were loans, or, in the alternative,
consideration for services rendered.

We agree with respondent. An individual may claima
short-termcapital |loss for a nonbusi ness bad debt that becones
wort hl ess during the taxable year. Sec. 166(d). |In order to do
so, however, the debt nust be bona fide. A bona fide debt arises
"froma debtor-creditor relationship based upon a valid and
enforceabl e obligation to pay a fixed or determ nable sum of
nmoney". Sec. 1.166-1(c), Inconme Tax Regs. A bona fide debt does
not include an advance to a friend solely for reasons other than
to make a profit.

Case | aw establishes a two-part test for determ ni ng whet her
a transfer of noney qualifies as debt. First, repaynent of the
purported debt cannot be contingent upon a future event. Second,
the transfer nust be made with a reasonabl e expectation, belief,

and intention that it wll be repaid. See Zimernman v. United

States, 318 F.2d 611 (9th G r. 1963). \Wether a transfer is nmade
with the requisite expectation, belief, and intent is factual,

John Kelley Co. v. Conm ssioner, 326 U S. 521 (1946), and the

fol |l ow ng nonexcl usive factors, none of which is controlling by

itself, are relevant to this determnation: (1) Wether a note
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or other evidence of indebtedness exists; (2) whether interest is
charged; (3) whether there is a fixed schedule for repaynents;

(4) whether any security or collateral is requested; (5) whether
there is any witten |oan agreenent; (6) whether a demand for
repaynment has been nade; (7) whether the parties' records, if

any, reflect the transaction as a | oan; (8) whether any
repaynents have been made; and (9) whether the borrower was

solvent at the tinme of the |oan, see Zimmerman v. United States,

supra at 613; Estate of Maxwell v. Conm ssioner, 98 T.C 594, 604

(1992), affd. 3 F.3d 591 (2d Gr. 1993); dark v. Conmm ssioner,

18 T.C. 780 (1952), affd. 205 F.2d 353 (2d G r. 1953). These
factors focus primarily on ascertaining the intent of the parties
to the transfer through their objective and subjective

expectations. Bauer v. Conmm ssioner, 748 F.2d 1365, 1367-1368

(9th Gr. 1984), revg. T.C. Menp. 1983-120; AR Lantz Co. V.

Conmm ssi oner, 424 F.2d 1330, 1333-1334 (9th Cr. 1970).

Applying this two part analysis to the subject transactions,
we find that the $30,000 transfer to Ms. Wng fails the first
part of this analysis. Because the underlying note conditions
repaynent of the "loan" on the sale of her house, she was under
no absolute obligation to repay the "loan". She would never have
to repay the "loan", for exanple, if she never sold her hone.
This transaction is not bona fide debt for purposes of section

166.
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As to the other transactions, none of these transactions
evi dence a repaynent contingency. Thus, we conclude that they
meet the first part of our analysis and turn to the second part.
We divide the remaining transactions as follows: (1) Renuining
transactions with or concerning Ms. Wng, (2) transaction with
M. Skauronski, and (3) transaction wth M. Pasko.

Ms. Wng's remai ning transactions do not neet the second
part of our analysis. W find no note or evidence of
i ndebt edness for the transactions. W do not find that she was
required to pay interest on the "l oaned" amounts. W do not find
a fixed schedul e of repaynent, security, or collateral. W do
not find that the decedent or his estate demanded that she repay
any part of the "loaned" anmounts, or that she actually repaid any
anmount. We do not find that either she or the decedent
considered either transaction a | oan. W conclude that Ms.
wong's remmi ning transacti ons were not bona fide |oans. !

As for the $25,000 transfer to M. Skauronski, we find
simlarly. Although the estate presented evidence of a note
i ssued to the decedent for the transaction, we do not find this
"note" dispositive. W know nothing about M. Skauronski, but
his name. Although the estate contends that the estate nmade a

demand for repaynent of the "l oaned proceeds", the record does

1 Nor do we find that the subject anounts were paid to
Vivian Ballard Wng as conpensation for services rendered.
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not support this contention. W conclude that this transaction
was not a bona fide |oan.

Nor do we find that the transacti on between the decedent and
M. Pasko was a bona fide |oan. Although the transaction is
evi denced by a "note" signed by both M. Pasko and the decedent,

the note provides no schedul e of repaynent, no interest, no

security, and no collateral. Nor were paynents actually nmade on
this "note". W conclude that this transaction was not a bona
fide | oan.

Because we find that none of the bad debts clainmed by the
decedent were bona fide | oans, we proceed to address whether the
anounts of the purportedly worthless debts are included in the
decedent's estate tax conputation as adjusted taxable gifts. An
estate's tax liability equals (1) the tentative tax on the sum of
the taxable estate plus the adjusted taxable gifts, less (2) the
aggregate tax on all gifts nmade after Decenber 31, 1976. Sec.
2001(b). Adjusted taxable gifts are conputed by subtracting
certain deductions (none of which are applicable herein) and
exclusions fromthe taxable gifts that were nmade during the

taxabl e period. Sec. 2001(b); Estate of Smth v. Conm ssioner,

94 T.C. 872, 874 (1990). A taxable gift is any transaction
wher eby property is passed gratuitously to another. Sec.

25.2511-1(c), Estate Tax Regs. The decedent is allowed to
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excl ude annual ly $10,000 of the total gifts which he nade to each
person. See sec. 2503(Db).
We hold that the decedent's transfers to or on behal f of
Ms. Wong, M. Skauronski, and M. Pasko are includable in the
decedent's estate tax conputation as taxable gifts. After
appl ying the annual exclusion for each donee, the decedent's
adj usted taxable gifts for 1990 are increased by $267, 447,
$15, 000, and $15, 000, respectively, or a total of $297,447.

c. The $258,825 d ai m Agai nst Superi or

Respondent determ ned that the estate had a $258, 825 cl ai m
agai nst Superior, and that this claimwas m scel |l aneous property
of the estate. The estate valued this claimat zero on the
estate tax return, identifying it as a clai magainst Superior for
the rel ease of coins assigned to Superior. The return noted that
the probability and anount of any collection of this claimwas
unknown.

We hold for the estate on this issue. The value of this
claimwas zero on the applicable valuation date, as evidenced by
the fact that the estate received only its coins back in
settlenment of its dispute with Superior. The value of the
returned coins was included in the gross estate, as discussed
above.

5. Ms. Tronpeter's O aim
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Respondent disallowed the estate's $1, 486, 000 deducti on for
the claimof Ms. Tronpeter. Respondent argues primarily that a
genui ne controversy did not exist between Ms. Tronpeter and the
estate, and that the estate clained the deduction solely to
reduce its estate tax liability. Respondent contends that the
estate challenged the claimin probate court to create the
appearance of a valid claim and that Ms. Tronpeter's conpl ai nt
in superior court was a sham Respondent contends that the
superior court's consent decree approving the purported
settlement was not on the nerits of her claim Alternatively,
respondent argues, even if the estate and Ms. Tronpeter were
involved in a real controversy, the estate has not proven that
Ms. Tronpeter's claimwas all owabl e under applicable State | aw.
Respondent contends that the record does not show that coins were
wi t hheld fromher during the divorce proceeding, which is the
[ inchpin of her claim The estate concedes that its original
conput ati on of the deduction for Ms. Tronpeter's claimwas w ong,
and t hat subsequent reconputations are |less than the reported
anount. The estate asserts that it is entitled to a deduction of
$682, 025.

We agree with respondent's result on this issue. For
pur poses of conputing a taxable estate for Federal estate tax
pur poses, an estate may deduct certain clains against it that are

all owable "by the laws of the jurisdiction * * * under which the
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estate is being adm nistered". Sec. 2053(a). Cains are
deductible if they are based on the personal obligation of the
decedent at the time of his or her death. Sec. 20.2053-4, Estate
Tax Regs. A liability arising out of tort is an exanple of a
claimthat is deductible under section 2053(a).

The issue here is whether Ms. Tronpeter had a valid claim
agai nst the estate under California law. W begin our inquiry by
| ooki ng at the proceeding in the superior court, which cul mnated
in that court's entering a consent decree in favor of M.
Tronpeter. Section 20.2053-1(b)(2), Estate Tax Regs., provides
that a consent decree before a local court will be accepted as a
basis for an estate tax deduction. Section 20.2053-1(b)(2),
Estate Tax Regs. further provides that:

The decision of a local court as to the anount and

allowability under | ocal |aw of a claimor

adm ni stration expense will ordinarily be accepted if

the court passes upon the facts upon which

deductibility depends * * * However * * * |t nust

appear that the Court actually passed upon the nerits

of the claim This will be presuned in all cases of an

active and genuine contest. * * *

As noted by the Court of Appeals for the NNnth Crcuit, "an order
of a state Court that adversely affects the tax right of the
United States and which is based upon a nonadversary proceedi ng,

does not foreclose the federal courts from|[independently]

determning the tax liabilities". Wlfsen v. Snyth, 223 F.2d

111, 113-114 (9th Gr. 1955) (quoting Newran v. Conm Ssioner,

222 F.2d 131, 136 (9th Gir. 1955), affg. 19 T.C. 708 (1953)); see
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al so Robi nson v. Comm ssioner, 102 T.C. 116 (1994), affd. on this

issue 70 F.3d 34 (5th Cr. 1995).

As an initial matter, we find that the State court
proceedi ng did not involve a real and bona fide controversy
bet ween adverse parties, and that the superior court's decree was
not the result of its consideration of the nerits of M.

Tronpeter's claim See Estate of Nilson v. Conmm ssioner, T.C

Meno. 1972-141. Ms. Tronpeter was the coexecutors' nother, and
t he coexecutors' actions during the State court proceedi ng were
nmore akin to daughters' trying to share inherited wealth with
their parent at the expense of the tax collector, than a party
suing another in a truly adversarial proceeding in a court of
law. As a point of fact, the coexecutors did not investigate or
legitimately challenge the validity of Ms. Tronpeter's claim
before they let their nother receive a significant part of the
decedent's estate.

Nor did Ms. Tronpeter pursue paynent on the "settlenent" in
a neani ngful manner. She only pursued collection of the
"settlement” when the superior court informed the parties there
that they had neglected to file a dismssal in the case. Before
this time, neither party had acted on the settlenent or noved
toward final judgnent in 3 years. The estate had recovered the
191 coins from Superior in 1994, and the estate's recovery of the

coins was the prerequisite to paynent under the "settlenment"”
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agreenent. Surely, a reasonable party in an adversari al
proceedi ng woul d have pursued collection of the "settlenent" once
the estate recovered the coins. W hold that the State court
action was nonadversari al .

We al so are unpersuaded that the State court actually passed
upon the nmerits of Ms. Tronpeter's claim or that the claimwould
have been allowed if examned on its nerits. M. Lodgen's
conjecture that coins in which Ms. Tronpeter had a community
interest were not disclosed to her during the divorce proceedi ng
was specious. He relied inappropriately on unsubstanti ated
i nformati on acquired from Superior and M. Coldberg. M. Lodgen
failed to take into account a second set of coins disclosed in
the divorce settlenment negotiations. M. Lodgen failed to
recogni ze the relevant tine period for conpiling the decedent's
coin holdings.! W sustain respondent's determ nation on this

i ssue.

12 Ken Lodgen included all coins purchased before June 22,
1987, as coins that possibly were undi sclosed by the decedent.
Under Cal. Cv. Code sec. 5118 (1983), which was in effect at the
time, "The earnings and accumul ations of a spouse * * * while
living separate and apart fromthe other spouse, are the separate
property of the spouse". Wen we exclude the coins that were
acquired after the decedent and Sylvia Tronpeter separated on
Aug. 8, 1984, and the coins without a proven purchase date, we
are unpersuaded that any of the decedent's coins in which M.
Tronpeter had a comrunity property interest were excluded from
Barry Stuppler's conbi ned apprai sal statenents.



6. Fraud Penalty

Respondent determ ned that the estate is liable for the
fraud penalty under section 6663(a). Respondent determ ned that
the fraud penalty applies to the underpaynent of tax attributable
to the om ssion of assets, the underval uation of assets, and the
deduction for Ms. Tronpeter's claim

Section 6663(a) inposes a 75-percent penalty on an
under paynent that is attributable to fraud. See also sec.
6664(a) (definition of "underpaynent"). \Wen respondent proves
that sonme part of an underpaynent is attributable to fraud, the
entire underpaynent is attributable to fraud unless the taxpayer
proves otherw se. Sec. 6663(b). Section 6663(a) does not reach
any portion of an underpaynent for which there is reasonabl e
cause or for which the taxpayer acted in good faith. Sec.
6664(c).

Respondent nust prove fraud by clear and convi ncing

evidence. Sec. 7454; Rule 142(b); see also Castillo v.

Commi ssioner, 84 T.C 405, 408 (1985). Respondent nust prove

that the estate underpaid its taxes, Lee v. United States,

466 F.2d 11, 16-17 (5th Gr. 1972); Plunkett v. Conm SsSioner,

465 F.2d 299, 303 (7th Gir. 1972), affg. T.C. Meno. 1970-274;

Parks v. Commi ssioner, 94 T.C 654, 660-664 (1990), and that the

estate did so with the requisite fraudulent intent. Fraud

requires an intentional wongdoing on the part of the taxpayer
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with the specific purpose of evading a tax believed to be ow ng.

Conforte v. Conm ssioner, 692 F.2d 587, 592 (9th Cr. 1982),

affg. in part, revg. in part on other grounds 74 T.C. 1160
(1980); Mller v. Comm ssioner, 94 T.C 316, 332 (1990); Petzol dt

v. Comm ssioner, 92 T.C 661, 698 (1989). A fraudulent intent is

present if the estate filed a return intending to conceal,
m sl ead, or otherw se prevent the collection of tax. See Spies

v. United States, 317 U S. 492, 499 (1943); Akland v.

Comm ssi oner, 767 F.2d 618, 621 (9th CGr. 1985), affg. T.C. Meno.

1983-249; Row ee v. Conmm ssioner, 80 T.C 1111, 1123 (1983).

Wth respect to the first prong, the estate concedes that it
failed to report certain assets and underval ued ot her assets.
The estate al so concedes that the nonreporting of these assets
gener ated an underpaynent of Federal estate tax. W hold that
respondent has nmet the first prong in that the record shows
clearly and convincingly that the estate underpaid its tax
liability.

Turning to the second prong, a fraudulent intent nmay be
proven by circunstantial evidence because direct proof of a
taxpayer's intent is rarely available. Reasonable inferences may

be drawn fromthe relevant facts. Spies v. United States, supra

at 499; Akland v. Conmi ssioner, supra at 621; Stephenson V.

13 Qur disallowance of Ms. Tronpeter's claimalso generates
an under paynent .
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Comm ssioner, 79 T.C 995, 1006 (1982), affd. 748 F.2d 331 (6th

Cr. 1984). The fraudulent intent of an executor is treated as

that of the estate. See Estate of Pittard v. Conm ssi oner,

69 T.C. 391 (1977); see also Estate of Fox v. Conm ssioner,

T.C. Meno. 1995-30, affd. w thout published opinion 100 F.3d 945

(2d Cr. 1996); Estate of Edens v. Conmm ssioner, T.C Meno. 1981-

557, affd. w thout published opinion 696 F.2d 989 (4th G
1982) .

Courts have relied on certain indicia of fraud in deciding
whet her a taxpayer had the requisite fraudulent intent. Indicia
of fraud include: (1) Understating inconme, (2) maintaining
i nadequate records, (3) failing to file tax returns, (4) giving
i npl ausi bl e or inconsistent explanations of behavior,

(5) concealing assets, (6) failing to cooperate with tax
authorities, (7) engaging in illegal activities, (8) attenpting
to conceal illegal activities, and (9) dealing in cash.

Recklitis v. Conm ssioner, 91 T.C 874, 910 (1988); see al so

Bradford v. Conmi ssioner, 796 F.2d 303, 307-308 (9th Gr. 1986),

affg. T.C. Meno. 1984-601; Lee v. Conm ssioner, T.C Meno. 1995-

597. These "badges of fraud" are nonexclusive. N edringhaus v.

Comm ssioner, 99 T.C. 202, 211 (1992). The taxpayer's education

and busi ness background are also relevant to the determ nation of
fraud. |d. Bearing these general principles in mnd, we turn to

the indicia of fraud that are relevant to the instant case.
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a. Under val uati on of Assets

Respondent argues that the estate intentionally underval ued
the decedent's gold coins and Sterling preferred stock, and that
this underval uati on evidences fraud. W agree. Wen we viewthe
record as a whole, we conclude, clearly and convincingly, that
the estate intentionally underval ued the decedent's taxable
estate, and that the estate did so wth the specific intent of
evadi ng t ax.

Nunerous facts evidence that the estate filed the decedent's
Federal estate tax return intending to evade Federal estate tax
by underval ui ng assets and overval uing deductions. First, the
estate's underval uati on of decedent's Sterling preferred stock
was significant. The estate reported that the applicable val ue
was $15, 335, and we have determ ned that the applicable val ue was
approxi mately $2,708,536. The difference between these two
val ues is $2,693,201, or, in other words, the reported val ue was
| ess than 1 percent of our determ ned value. Although the estate
attenpts to place the blanme for the undervalued Sterling
preferred stock on Ms. Bates, the fact of the natter is that
Ms. Gonzal ez obviously knew that Ms. Bates' valuation of $15,335
was wong and reported Ms. Bates' $15,335 value ainmng solely to
evade tax. M. Conzal ez knew of a prior valuation of the
Sterling preferred stock in excess of $3 million, and she knew

that Ms. Bates arbitrarily chose the $15,335 figure reported on
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the estate tax return as the stock's value. M. Conzal ez al so
knew that Ms. Bates had val ued the stock at $462,000 1 nonth
before she valued it at $15,335. G ven Ms. Gonzal ez's education
and busi ness acunen, as well as her know edge that the preferred
stock was entitled to certain preferences, that the preferred
stock was accruing dividends daily at a substantial rate, that
the preferred stock was soon going to be subject to a mandatory
redenption, and that a redenption of the preferred stock would
result in the holder(s) thereof receiving mllions of dollars in
proceeds, we are hard pressed to conclude, as requested by the
estate, that Ms. Gonzal ez was ignorant of the approxi mate val ue
of the decedent's Sterling preferred stock, or that she thought
that the stock was worth only $15,335. W conclude the contrary.
Second, the estate underval ued decedent's gold coins by a
significant anobunt. The estate reported that the applicable
val ue of the 191 coins was $3, 192,175, and that the applicable
val ue of the additional coins was $275,400. W have determ ned
that the applicable values were $7, 635,000 and $494, 523,
respectively. The total value that we have determ ned for the
coins is $4,661,948 nore than the total value reported by the
estate, or, in other words, the reported total value was
approximately 42.7 percent of the determ ned total val ue.
Ms. Gonzal ez knew that the 191 coi ns had been appraised at a

significantly higher anmount than the value reported on the
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return, and she secreted M. Leidman's $8.5 nillion apprai sal
fromM. Bates. Gven the additional fact that Ms. Gonzal ez and
t he decedent had discussed his coin holdings at a tinme close to
his death, and that she had represented to the court in the
Superior litigation that the 191 coins were worth nore than

$12 mllion, we find that Ms. Gonzal ez was well aware that the
$3, 467,575 total value reported on the return was w ong.

Third, the estate failed to report any value for the assets
in the safe deposit box at Union Bank, and, in an attenpt to
conceal the existence of this box, the coexecutors stated on the
estate tax return that decedent did not own or have access to a
safe deposit box at the tinme of his death. |In a further attenpt
to conceal the existence of the safe deposit box at Union Bank,
the coexecutors failed to report the existence of the safe
deposit box at First Interstate Bank, choosing only to report a
val ue for 35 of the coins which were found therein.* 1In yet
anot her attenpt to conceal the contents of the safe deposit box
at Union Bank, Ms. Gonzal ez falsely answered in the negative when
Ms. Bates asked her whether the decedent owned any jewelry or

di anonds when he died. The decedent did own jewelry and di anonds

4 The estate would have reported the existence of the safe
deposit box at First Interstate Bank by stating on the decedent's
estate tax return that he had access to a safe deposit box when
he died. Such a statement would nost |ikely have | ed respondent
to investigate further the circunstances of the box, which could
have | ed respondent to discover the safe deposit box at Union
Bank.
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at that tinme, and these assets were kept in the safe deposit box
at Uni on Bank.

Fourth, the estate chose to report no value for the $4.5
mllion of assets which we have determ ned were includable in
the decedent's gross estate. The coexecutors knew about these
assets, as evidenced by the fact that the decedent inforned
Ms. CGonzal ez of his holdings at about the tine of his death. The
decedent al so introduced Ms. Gonzal ez to the persons who woul d
know nost about his holdings, and he had M. Schiffer schedule a
list of the decedent's assets as of February 21, 1992. M.
Schiffer's list included the decedent's gun collection, nusic
col l ection, and various di anonds and ot her gens, none of which
were included in the decedent's gross estate.

Fifth, the coexecutors fabricated (and deducted on the
estate tax return) a $1,486,000 "clainm by Ms. Tronpeter. As
menti oned above, we find that the coexecutors devised this claim
attenpting to transfer sone of the decedent's property to their
not her at the expense of the tax collector. |In fact, the estate
has conceded in this proceeding that it overstated its deduction
for the "clainl by $803, 975.

We conclude that this factor evidences fraud.

b. | npl ausi bl e and | nconsi stent Expl anati ons of Behavi or

Respondent argues that Ms. Gonzal ez of fered nunerous

i npl ausi bl e and i nconsi stent expl anations of her behavior, and
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that these "expl anations" evidence fraud. W agree. W find
much of Ms. Gonzal ez' testinony incredible and inconsistent with
reliable evidence in the record. For exanple, M. Gonzal ez
testified that the decedent gave her sonme of the disputed
jewelry, and that she placed this jewelry in the safe deposit box
unbeknownst to him This testinony was pointedly rebutted by the
credible testinony of independent witnesses to the effect that

t he decedent possessed this jewelry after the tine when the gift
was allegedly made. M. Gonzal ez al so equi vocated on when the
decedent purportedly gave her the assets seized fromthe safe
deposit box. In one breath, Ms. Gonzal ez stated that she
received the assets at one tine, while, in another breath, she
stated that she received the assets at a different tine.

Ms. CGonzal ez also testified that she intentionally kept
docunents from Ms. Bates, the estate's tax preparer, testifying
with respect to M. Leidnman's $8.5 mllion appraisal, that she
did not think the appraisal was relevant to the estate's
val uation of the 191 coins. The appraisal was relevant to M.
Bates' reporting of that value, and Ms. Gonzal ez' secretion of
t hat and ot her docunents from Ms. Bates is an exanpl e of
i npl ausi bl e behavi or under the facts herein. M. Gonzal ez al so
testified incredibly that she did not know that she had signed
the decedent's estate tax return under the penalties of perjury.

Ms. CGonzal ez is coll ege educated, and she has prior work
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experience. She also is know edgeabl e on, and has experience
wi th, her personal inconme tax returns which are filed under
penal ties of perjury.

We conclude that this factor evidences fraud.

c. Om ssion or Conceal nent of Assets

Respondent argues that the estate omtted and conceal ed
assets, and that these actions evidence fraud. Respondent points
to the fact that the estate failed to report a | arge anmount of
assets. The estate concedes that certain itens were wongly
omtted fromthe decedent's estate tax return, but argues that
the estate did not fail to report these itens intending to
conceal them The estate contends that the itens seized fromthe
safe deposit boxes were given to the coexecutors in Septenber
1991, and that the coexecutors believed that the assets were not
i ncludable in the estate.

We agree with respondent that the presence of unreported
assets in this case is evidence of fraud. The decedent had
advi sed Ms. Gonzal ez of his holdings at a point in time that was
close to his death, and he had introduced her to all of his
advi sers. The coexecutors sinply did not include all of the
decedent's assets in his gross estate. Even if we were to assune
arguendo (and contrary to the record) that the decedent gave sone
itens to the coexecutors in Septenber 1991, this does not explain

why several other itenms were omtted fromthe decedent's estate
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tax return. This also does not explain the fact that the estate
attenpted to conceal the safe deposit boxes fromthe Governnment
by reporting on the decedent's estate tax return that he neither
owned nor had access to a safe deposit box when he died. The
coexecutors knew that the decedent owned the safe deposit boxes
at the banks, or at |east that he had access to them The
coexecutors al so knew that the decedent owned and had access to
the safe in his house.

We conclude that this factor evidences fraud.

d. Failure To Cooperate

Respondent argues that fraud is seen from M. Gonzal ez
failure to include any dianonds in the estate, and her failure to
di sclose all of the decedent's records revealing purchases of
jewelry, gens, art, and other artifacts when originally
request ed.

We agree. M. CGonzalez failed initially to provide
respondent with all of the decedent's cancel ed checks which
evi denced the purchase of jewelry, gens, art, and other
artifacts. M. Bates al so asked Ms. Gonzal ez whet her the
decedent owned any jewelry or dianonds when he died, and M.
Gonzal ez answered in the negative.

We conclude that this factor evidences fraud.



e. Oher Considerations

Each coexecutor is college educated, and both have extensive
wor k experience. Each knows about her obligation to file valid
Federal tax returns.

f. Concl usion

After our detailed review of the facts and circunstances of
this case, in conjunction with our analysis of the factors
menti oned above, we conclude that respondent has clearly and
convincingly proven that the coexecutors filed the decedent's
estate tax return intending to conceal, m slead, or otherw se
prevent the collection of tax. W also conclude that section
6664(c) does not insulate the estate fromthis penalty; we find
no reasonabl e cause for the underpaynent, nor that the estate
acted in good faith with respect to the underpaynent. W sustain
respondent's determ nation of fraud.

We have considered all argunents nade by the parties, and,
to the extent not addressed above, find themto be irrel evant or
w thout nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




