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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

MARVEL, Judge: Respondent determ ned a Federal estate tax
deficiency of $659,912 with respect to the Estate of Cyde W
Turner, Sr. (estate). The primary issue for decision is whether
the value of property dyde W Turner, Sr. (Cyde Sr.)

transferred to Turner & Co., a famly |limted partnership, is
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included in his gross estate under section 2035, 2036, or 2038.1
We nust al so deci de whether Cyde Sr. nmade additional taxable
gifts that are included in his gross estate.
FI NDI NGS OF FACT

Backgr ound

Sonme of the facts have been stipulated. W incorporate the
stipulation of facts, the first supplenental stipulation of
facts, and the second suppl enental stipulation of facts into our
findings by this reference.

Clyde Sr. resided in Georgia when he died testate on
February 4, 2004. dyde Sr.’s longtinme accountant, W Barcl ay
Rushton (M. Rushton), was appoi nted executor of the estate.
VWen the petition on behalf of the estate was filed, M. Rushton
resided in CGeorgia.

Clyde Sr. was survived by his wife of nearly 60 years,
Jewell H Turner (Jewell). dyde Sr. and Jewell had four
children: dyde Turner, Jr. (Cyde Jr.), Betty T. Crane
(Betty), Joyce T. Crunmley (Joyce), and Janna T. Lovell (Janna).?
Jewel | died on July 8, 2007.

Unl ess otherwi se indicated, all section references are to
t he I nternal Revenue Code, as amended, and all Rule references
are to the Tax Court Rules of Practice and Procedure. Al
nmonet ary anounts have been rounded to the nearest dollar.

2For conveni ence, we will sonetines refer to Cyde Jr.,
Betty, Joyce, and Janna collectively as the Turner children.



1. Cyde Sr. and Hs Famly

Clyde Sr. was born in 1920 in Union Cty, Georgia, and grew
up in Wiite County, Ceorgia. He was drafted into the U S. Arny
during World War |1 and was stationed in the Philippine Islands.
Upon conpleting his mlitary service, Cyde Sr. returned hone to
Ceorgia and went into the |unber business.

Clyde Sr. was the oldest of 10 children, and he enjoyed
close, lifelong relationships with his brothers and sisters. In
the late 1950s Cyde Sr. and his four brothers formed M. Yonah
Lunber Co. (M. Yonah). Over the years several nenbers of C yde
Sr.’s famly worked for or becane shareholders in M. Yonah,
including Cyde Jr. and Cyde Jr.’s two sons, Marc Turner (Marc)
and Travis Turner (Travis).® Betty, Janna, and Joyce never
wor ked for M. Yonah on a permanent basis, and they have never
owned shares in it.

Clyde Jr. had a dom neering personality, and he adopted a
negative, unpleasant attitude toward his sisters and their
husbands. Moreover, Cyde Jr.’s involvenent with M. Yonah
created jeal ousy and resentnent anong his sisters and caused them
to suspect that their parents favored Cyde Jr. Cyde Sr. was

di sappointed that his children did not have the kind of close

3As of the trial date, Travis was the chief executive
officer of M. Yonah, and Marc had previously worked as an office
manager and general manager at M. Yonah. Cyde Jr.’s role at
M. Yonah as of the trial date is not clear fromthe record.
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relationship with one another that he enjoyed with his own
si bl i ngs.

In 1993 Joyce died, |eaving behind two teenaged sons: Riley
Crumey Il (Trey) and Rory Crumley (Rory). Rory dropped out of
hi gh school a year or two after his nother’s death and began
abusing illegal drugs. As of the trial date, he had been
arrested at least 26 tines. Cyde Sr., Jewell, and the Turner
children were aware of Rory’'s problens with drugs. Neverthel ess,
Rory maintained a close relationship with Jewell, and Jewell gave
hi m noney fromtinme to tine.

[1l. Cdyde Sr.’s and Jewell's Assets

A. Reqgi ons Bank St ock

Clyde Sr. and Jewel | acquired Regi ons Bank stock throughout
their lives, and by 2002 they owned nore than 170,000 shares.
Clyde Sr. acquired sone of the stock fromhis father, Alie
Turner, who was the first depositor to Peoples Bank in C evel and,
Ceorgia. (Peoples Bank becane Regions Bank followng a series of
mergers in the 1980s and 1990s.) Jewell also acquired a |large
anount of Regions Bank stock fromher father, MIIlard Hol conbe,
who served on the board of directors and was the first president
of Peoples Bank. Cyde Sr. also served on the board of directors
of Peopl es Bank.

Because of the famly ties to Regions Bank, the stock had

sentinmental value to Cyde Sr. and Jewell, and they sold few, if
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any, shares over the years. Moreover, the stock had greatly

appreciated in value, paid dividends for many years, and was a
cornerstone to Clyde Sr.’s and Jewell’'s accunul ati on of wealth.

B. O her Assets

Clyde Sr. and Jewel | maintained several bank and invest nent
accounts, owned their honme in O evel and, Ceorgia, and owned
investnment real estate in North Carolina. Cyde Sr. occasionally
bought and sold stock, but he did not follow any particul ar
investnment strategy. Clyde Sr. also invested in real estate from
time to tinme with Janna’s husband, John Lovell (M. Lovell), a
prof essional real estate developer, and with Larry Branblett (M.
Branblett), a property devel oper whom Clyde Sr. net in the 1990s.

C. Li fe | nsurance

On January 7, 1992, Cyde Sr. established the Irrevocabl e
Trust of dAyde W Turner, Sr. (Clyde Sr.’s Trust) to own life
i nsurance policies for the benefit of his children and
grandchildren. Cyde Jr. and Betty were naned trustees of the
trust. In 2000-2003 Cyde Sr.’s Trust had 12 beneficiaries,
consisting of Clyde Sr.’s then-living children and grandchildren.

In 1992 Clyde Sr.’s Trust purchased a life insurance policy
from Jackson National Life Insurance Co. In 1997 Clyde Sr.’s
Trust purchased a life insurance policy from Sun Financial Life.
On a date that is not disclosed in the record, Cyde Sr.’s Trust

purchased a State Farmlife insurance policy.
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ltem 3 of Clyde Sr.’s Trust agreenent provided that Cyde
Sr., as well as others, had the right to add to the trust at any
time by, inter alia, depositing noney, insurance policies, or any
other property with the trustees. Cyde Sr. did not transfer
nmoney to the trustees of Cyde Sr.’s Trust to pay the life
i nsurance prem uns in 2000-2003. Instead, Clyde Sr. paid the
prem uns directly froma joint checking account he shared with

Jewell.* Clyde Sr. made the follow ng prem um paynents in 2000-

2003:
Prem um Paynent s
Policy 2000 2001 2002 2003
Jackson National Life - 0- $13, 645 $13, 645 $13, 645
Sun Fi nancial Life $16, 678 16, 678 16, 678 16, 678
State Farm - 0- 4, 266 - 0- - 0-

Iltem 3 of Clyde Sr.’s Trust agreenent provided that after
each direct or indirect transfer to the trust that was treated as
a gift for Federal gift tax purposes, each beneficiary, i.e.,
each then-living child and grandchild of Cdyde Sr., had the
absolute right and power to withdraw fromthe trust the | esser of
(1) $20,000 ($10,000 if the beneficiary was not married at the
time of the withdrawal), mnus the total amounts previously
w t hdrawn by that beneficiary during the sanme cal endar year, or

(2) the anount of the transfer, divided by the nunber of

“Clyde Sr. did not report the prem um paynents as gifts on
his 2002 or 2003 Form 709, United States G ft (and Generation-
Ski ppi ng Transfer) Tax Return.
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beneficiaries. A beneficiary wishing to make a w thdrawal from
Clyde Sr.’s Trust was required to give notice of his exercise of
the withdrawal right within 30 days of the transfer to the trust
giving rise to such right. Upon tinely receipt of a request for
w thdrawal , the trustees of Cyde Sr.’s Trust were required to
distribute fromthe trust the anbunt necessary to satisfy the
request. For this purpose, the trustees were authorized to

di stribute cash or any other trust property or to borrow agai nst
the cash val ue of any insurance policy to obtain cash for the
distribution. There is no evidence in the record that any of the
beneficiaries ever requested or made withdrawals from Cyde Sr.’s
Trust before Cyde Sr.’s death

D. Managenment of Clyde Sr. and Jewell’s Fi nances

I n approxi mately 1994 Marc began hel ping Cyde Sr. and
Jewell with their bookkeeping and finances. Sonetine in 2001
Clyde Sr. and Jewell called Marc and asked himto nmeet with them
to discuss their assets. Mrc recalled the neeting as foll ows:

| sat down at their kitchen table, where we always net
for our talks * * * and nmy grandparents shared with ne
that they realized that neither one of themwas getting
any younger, and that they realized that their assets
and their investnents were really in a scranbl ed
situation, * * * and they asked ne to--if | would

pl ease help themcone up with a way to nmanage their
assets, to pool their assets together, to conme up with
an idea, a vehicle to cone forth and be able to take
care of business for them

Soon after the neeting between Marc and his grandparents,

Marc and Travis contacted an attorney at Stewart, Melvin & Frost,
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a Gainesville, CGeorgia, law firmthat had previously done estate
pl anning work for Clyde Sr. and Jewell. 1In early 2002 Cyde Sr.
Jewel |, Marc, and Travis nmet wth attorneys fromthe firm C yde
Sr. was in his early eighties at the tinme of the neeting, and
Jewel |l was in her late seventies, but both were in good health.
Clyde Jr., Betty, and Janna did not attend the neeting.

On March 27, 2002, Janes Coyle (M. Coyle), an attorney from
Stewart, Melvin & Frost, sent a letter to Cyde Sr. and Jewel |
regarding formation of a famly limted partnership and the
contribution of assets to the partnership. M. Coyle explained
inthe letter that “A key elenent to a gifting plan is the need
of a sound appraisal of the partnership for tax purposes”.

V. Turner & Co.

A For mati on

On April 15, 2002, Cdyde Sr. and Jewell established Turner &
Co. as a CGeorgia limted liability partnership by filing a
certificate of limted partnership. The Agreenent of Limted
Partnershi p of Turner & Conpany, L.P. (partnership agreenent),
provided that Cyde Sr. and Jewell each would own a 0. 5-percent
general partnership interest and a 49.5-percent limted
partnership interest.

After Clyde Sr.’s death, the Turner famly held neetings, on
Novenber 5, 2004, and Novenber 19, 2005, to discuss Turner &

Co.’ s past performance and future investnent plans. The neetings
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al so included discussions of Clyde Sr.’s estate and the
provisions of his will.5

B. Contri buti ons

In 2002 Clyde Sr. and Jewel |l each contributed assets to
Turner & Co. with a fair market value of $4,333,671 (total val ue
$8,667,342). The list of assets to be contributed was not
finalized until at |east July 2002, and the transfers were not
conpleted until at |east Decenber 2002.

The contributed assets consisted of: (1) Cash, (2) shares
of Regi ons Bank common stock, (3) shares of NBOG Bancor poration
stock, (4) shares of Friends Bank stock, (5) shares of Southern
Heritage Bancorp stock, (6) 21 certificates of deposit at
Haber sham Bank, (7) one certificate of deposit at Regi ons Bank,
(8) five certificates of deposit at United Community Bank, (9)
assets held in an account at Mrgan Keegan with an account nunber
ending in 5768,°% (10) assets held in a securities account at

Wachovia with an account nunber ending in 783,77 (11) assets held

°The record is not clear whether the Turner famly held any
nmeetings to discuss Turner & Co.’ s performance before Cyde Sr.’s
death. Although Marc and Betty suggested they did, no objective
evi dence corroborates their statenents.

These assets consisted of three annuities, shares of
Al abama Power preferred stock, shares of Colonial Capital Trust
preferred stock, shares of ING G oup preferred stock, and 100
shares of Regi ons Financial stock.

"These assets consisted of preferred stock of Duke Energy
Cor p.
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in a securities account at Wachovia with an account nunber ending
in 276,8% and (12) assets held in an account at the GV Group with
an account nunber ending in 3160.° Overall, the contributed
property included 154,506 shares of Regi ons Bank conmon st ock,

whi ch accounted for nearly 60 percent of the value of al

property contributed to Turner & Co. The Regi ons Bank stock
contributed to Turner & Co. represented approxi mately 0.06
percent of Regions Bank’s total outstanding stock. Cdyde Sr. and
Jewel | did not contribute to Turner & Co. any interest in an
operating business or in a regularly conducted real estate
activity that required active nmanagenent.

The Turner & Co. partnership interests that Cdyde Sr. and
Jewel | received in exchange for their contributions of property
were proportionate to the fair market value of the assets
contributed. Al of the assets that Cyde Sr. and Jewel |
contributed to Turner & Co. were properly titled in the nane of
Turner & Co.

Clyde Sr. and Jewell retained nore than $2 million of assets

that were not contributed to Turner & Co., including but not

8These assets consisted of preferred stock of BAC Capital
Trust |11, class A shares of Ingles Markets, bonds issued by
Caterpillar Financial Services Corp., and preferred stock of Duke
Ener gy Corp.

These assets consisted of cash, 2,000 shares of Regions
Bank stock, bonds issued by Gainesville, Georgia, and bonds
i ssued by Fulton County, Georgia.
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limted to their residence in Ceveland, CGeorgia, investnent real
estate in North Carolina, cash and certificates of deposit, and
24,012 shares of Regions Bank stock. The retained assets,
together wth Social Security income, generated annual incone of
at | east $90, 000--nore than enough to pay Clyde Sr. and Jewell’s
living expenses.

C. Part nershi p Agreenent Provisions

The partnership agreenent |isted three general purposes for
creation of Turner & Co.: (1) To nake a profit, (2) to increase
the famly's wealth, and (3) to provide a neans whereby famly
menbers can becone nore know edgeabl e about the managenent and
preservation of the famly' s assets. To facilitate the general
pur poses, the partnership agreenent |isted nine specific purposes
for formation of Turner & Co.:

(a) To provide for control of famly assets within

one or nore entities by providing an orderly succession

of managenent and to assure nmanagenent by the best

qualified person(s);

(b) To consolidate or elimnate fractiona

interests in realty and other famly assets to pronote

greater sales potential;

(c) To provide a neans whereby gifts can be made
W thout creating fractional interests;

(d) To provide a neans whereby fam |y assets can
be protected agai nst persons outside the famly
acquiring rights or interests in famly assets;

(e) To provide protection of famly nenbers
agai nst future creditors being able to reach famly
assets;
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(f) To avoid the loss of famly nmenber’s interest
in famly assets as a result of failed marriages;

(g) To enhance the know edge and comruni cati on of

fam |y menbers concerning investnent and nanagenent of

famly assets;

(h) To provide structure and procedures to reduce

the |ikelihood of deadl ock and di spute anong famly

menbers; [and]

(1) To provide structure and controls to reduce

the potential of famly nmenbers transferring their

interests in the partnership without first offering

that interest to the other famly nenbers.

The partnership agreenment was nodel ed on a standard form
that Stewart, Melvin & Frost used when drafting partnership
agreenents. Consequently, sone of the purposes listed in the
partnership agreenent did not apply to the Turner famly, ! and
Clyde Sr. and Jewel |’ s actual purposes for establishing Turner &
Co. were not necessarily reflected in the partnership agreenent.
Nevert hel ess, section 1.3 of the partnership agreenment provided,
inter alia, that “The General Partner shall effectuate the
pur poses of the Partnership and operate it in accordance with the
pur poses of the Partnership and in accordance with its fiduciary
duties and the rights and powers granted it in this Agreenent.”

O her pertinent provisions of the partnership agreenent were

as foll ows.

For exanpl e, the partnership agreenent provides that one
of the goals of the partnership is to consolidate or elimnate
fractional interests in realty. However, Cyde Sr. and Jewel |
did not contribute any interests in real property, fractional or
ot herwi se, to Turner & Co.
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. Section 4.1 provided that “the General Partner shall be the
sol e manager of the Partnership and have sole authority in
t he conduct and managenent of the business of the
Part nership.”

. Section 4.4 provided that the general partner woul d manage
the partnership in a businesslike manner and that the
general partner shall maintain conplete and accurate books
and records with respect to the partnership and furnish
reports to the limted partners.

. Section 4.6 provided that the general partner, and not the
partnership, would pay all operating expenses of the
partnership (other than interest expenses) including but not
limted to organi zati onal expenses, |egal fees, investnent
fees, managenent charges, accounting fees, and other
operating costs. In consideration of the general partner’s
paynment of such obligations, the general partner was
entitled to a special allocation of inconme in an anmount to
be determned in good faith by the general partner. |In
addition, the general partner was entitled to “a reasonabl e

managenent charge”. !

“Notwi t hstandi ng sec. 4.6 of the partnership agreenent,
Clyde Sr. and Jewell chose not to pay Turner & Co. expenses from
t heir personal funds but chose to receive a $2, 000- per-nonth
managenent fee. Turner & Co. treated the nonthly managenent fees
as nondeducti bl e distributions rather than deductibl e expenses.
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Section 4.7 provided that in the event of death or

i ncapacity of either of the general partners, i.e., Cyde
Sr. or Jewell, the surviving general partner would becone
the sole general partner. Thereafter, in the event of the
death or incapacity of the surviving general partner, Mrc
and Travis, or the survivor between them would becone the
new general partner.

Section 8.1 provided:

The net cash flow of the Partnership for each tax year
shall be distributed to each Limted Partner * * * and
CGeneral Partner pro rata to the extent of each
Partner’s federal and state inconme tax liability
attributable to the taxable incone of the Partnership.
* * * The balance of the net cash flow, if any, may be
distributed to each Limted Partner and General Partner
pro rata at such tinmes and in such ampunts as

determ ned by the General Partner in its sole and
absolute discretion, considering the investnent and
rei nvestment opportunities and cash needs of the
partnership. [Enphasis added. ]

Section 8.2 provided that the partnership coul d nmake
distributions in kind of partnership assets, in the
sol e and absol ute discretion of the general partner, in
accordance with and pursuant to section 1.704-
1(b)(2)(iv)(e)(1l), Inconme Tax Regs.

Section 9.1 provided that the general partner could
term nate or dissolve the partnership, but only after
the sale or disposition of all or substantially al

partnership assets.
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. Section 9.2 provided that upon a term nation or
di ssolution of the partnership the general partner
woul d distribute the proceeds fromthe sale or
di stribution of partnership assets in the foll ow ng
order of priority: (1) Paynents to creditors, in the
order of priority provided by law, (2) paynments to
limted partners with respect to their share of
partnership profits; (3) paynents to limted partners
with respect to their capital contributions; (4)
paynments to the general partners other than for capital
and profits; (5) paynents to the general partners with
respect to profits; and (6) paynents to the general
partners with respect to capital.

. Section 11.1 provided that the general partner could
anend the partnership agreenent at any tinme wthout the
consent or approval of the limted partners.

D. Managenent

On or about April 24, 2002, Cyde Sr. and Jewell, as the
general partners of Turner & Co., signed a Managenent Fee
Agreenment of Turner & Conpany, L.P. (managenent fee agreenent).
The managenent fee agreenent provided that the general partners
woul d al | ocate $500 per nonth of their managenent fee to each of
Marc and Travis in exchange for Marc’'s and Travis’ providing

dai |l y managenent services to Turner & Co. The managenent fee
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agreenent described Marc’'s and Travis’ daily managenent services
as “any and all tasks and duties assigned to Marc and Travis by
t he General Partner.”

Turner & Co. made paynents to Marc and Travis of $2,500 each
in 2002, $5,500 each in 2003, and $7,000 each in 2004. dyde Sr.
si gned those checks on behal f of Turner & Co. through Septenber
2003. 12

In January 2003 Clyde Sr. submtted a statenent to M.
Rushton that the paynents to Marc and Travis should be classified
as “a gift of appreciation.” After January 2003 Clyde Sr. wote
the word “gift” on the meno |ine of each of the checks he wote
to Marc and Travis. Turner & Co. did not treat the paynents to
Marc and Travis as deducti bl e expenses and did not issue a Form
W2, Wage and Tax Statenent, or a Form 1099-M SC, M scel | aneous
| ncome, to Marc or Travis in 2002-04. Marc and Travis did not
report the paynents as incone on their 2002-04 Federal incone tax
returns.

E. Gfts of Limted Partnership Interests and Amrendnents
to Partnership Agreenent

On Decenber 31, 2002, and January 1, 2003, Cdyde Sr. and
Jewel |l gave limted partnership interests in Turner & Co. to

their three children and to Joyce's children. According to the

2Clyde Sr. becane seriously ill and was hospitalized in
Cct ober 2003, and all of the checks witten to Marc and Travis
thereafter were signed by Marc, Travis, or Jewell, or sone

conbi nati on thereof.



- 17 -

gift transfer docunments, the aggregate fair market val ues of the
partnership interests transferred on Decenber 31, 2002, and
January 1, 2003, were $1, 652,315 and $474, 315, respectively. The
val ues were derived froma valuation by WIllis Investnent Counsel
dated May 18, 2004, and were added to the gift transfer docunents
on or after that date. No values appeared on the gift transfer
docunents when the docunents were signed.

Because of their concerns about Rory’s drug addiction and
| egal problens, Cyde Sr. and Jewell established the Irrevocable
Trust f/b/o Rory Crumley (Rory’'s Trust) to own assets for Rory’s
benefit. Habersham Bank was appointed trustee of Rory’s Trust.
Rory’'s limted partnership interest in Turner & Co. was
i mredi ately transferred to Rory's Trust.

Turner & Co. had the follow ng ownership structure before
and after the gifts of limted partnership interests:

Per cent age Omnership I nterest
CGeneral Partner: 12/ 30/ 2001 12/ 31/ 2002 1/1/ 2003

Clyde Sr. 10.5 0.5 0.5
Jewel | 0.5 0.5 0.5

Limted Partner:

Cl yde Sr. 49. 5 32.6 27.8
Jewel | 49. 5 32.6 27.8
Cl yde Jr. 0.0 8.4 10.8
Betty 0.0 8.4 10.8
Janna 0.0 8.4 10. 8
Trey 0.0 4.3 5.5
Rory’ s Trust 0.0 4.3 5.5

Al percentage figures have been rounded to the nearest one-
tenth of 1 percent.
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On Cctober 13, 2004, M. Rushton filed gift tax returns on
behal f of the estate with respect to Cyde Sr.’s transfers of
l[imted partnership interests in Turner & Co. to his children and
grandchildren. The values of the gifts reported on the returns
were derived fromthe valuation by Wllis Investnent Counsel
dated May 18, 2004. On the Forns 709the estate did not nake
gift-splitting el ections under section 2513.

One day before the first of the transfers, on Decenber 30,
2002, Cyde Sr., Jewell, Cyde Jr., Betty, and Janna signed an
amendnent to the partnership agreenent. Betty and Janna insisted
on the anendnent because they were unconfortable with Marc’s and
Travis’ becom ng the successor general partners of Turner & Co.
and playing such a large role in the partnership.

The anendnent provided, in relevant part, that Cyde Jr.,
Janna, and Betty woul d beconme the successor general partners of
Turner & Co. followng the death of the last to die of Cyde Sr.
and Jewell. The anmendnent further provided that Cyde Jr. could
appoint Marc or Travis, or both, to serve as a general partner in
his place. However, if Cyde Jr. appointed Marc and Travis they
woul d have only one vote conbined, while Betty and Janna woul d
have one vote each. Finally, the amendnent provided that at any
time followng the death of the last to die of Cyde Sr. and
Jewel |, any of the followi ng individuals could require Turner &

Co. to undergo a tax-free reorganization to create five separate
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partnerships: Cyde Jr., Betty, Janna, Trey, and Haber sham Bank,
as trustee for Rory’'s Trust. |In that event, the anmendnent
required that Turner & Co.’s liquid assets be divided anong the
separate partnerships pro rata and that any illiquid assets be
sold and the proceeds divided pro rata.®®

F. Part nershi p Operati ons

I n 2002-04 Turner & Co. maintained investnment accounts at
the GVvs G oup, Mrgan Keegan, and Wachovia Securities and a
checki ng account at United Community Bank. Turner & Co.’s GVS
Group account statenents reflect no change in the securities held
bet ween Decenber 2002 and Clyde Sr.’s death in February 2004.
The Morgan Keegan account statenents reflect that dividends paid
to Turner & Co. with respect to the assets held in that account
were reinvested in a noney market fund between January and
Sept enber 2003. The Mdirgan Keegan account statenents al so
reflect a handful of asset purchases and sales. For exanple, in
January 2003 Turner & Co. purchased 1,941 shares of Ford Mot or
Credit preferred stock for $49,981. |In June 2003 Turner & Co.
pur chased 10, 000 additional shares of Ford Mdtor Credit preferred
stock for a total purchase price of $259,000. Turner & Co. also

pur chased $250, 000 of GVAC Notes in August and Septenber 2003,

30n Sept. 18, 2006, Jewell authorized the establishnment of
four separate partnerships: One for each of her surviving
children and one for Trey and Rory. Turner & Co. was dissol ved
ef fective Jan. 8, 2009.
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and $50, 000 of Ceneral Electric notes on Septenber 11, 2003.
Turner & Co. did not make any purchases or sales in the Mrgan
Keegan account between COctober 2003 and Cyde Sr.’s death.
Turner & Co.’s Wachovia Securities account statenents reflect a
purchase of $5, 000 of GVAC Notes on Decenber 26, 2002, '* $2,500 of
Morgan Stanley preferred stock on February 22, 2003, $5, 000 of
Ford Motor preferred stock on March 6, 2003, and $14, 500 of
Subur ban Propane stock on June 13, 2003. Turner & Co.’s WAchovi a
Securities account statenments do not reflect any other purchases
or sales in 2002-04 before Clyde Sr.’s death. Turner & Co. did
not meke any trades in any of its investnent accounts between
Cct ober 2003, when Cyde Sr. became seriously ill, and his death
in February 2004.

Turner & Co. did not sell any Regions Bank stock in 2002-04
because Cyde Sr. and Jewell had a sentinental attachnment to the
stock and Marc and Travis could not convince themto sell it.

Regi ons Bank paid cash dividends with respect to its stock in
2002-04, and Turner & Co. invested nost or all of the dividends

i n noney mar ket funds.

¥The purchase of $5,000 of GVAC Notes resulted in a
negati ve cash bal ance in the account. The Wachovia Securities
account statenent reflects receipt of $5,000 on Jan. 3, 2003. On
Jan. 9, 2003, Turner & Co. wote a check to Cyde Sr. for $5, 000.
The nmeno line of the check states that it relates to “Wachovi a-
General Mdtors”.
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Turner & Co.’'s checking account statenents reflect nmultiple
paynents to Stewart, Melvin & Frost in 2002-04. Most of the
paynents related to legal work perforned by the law firmfor
Turner & Co. However, at |east sone of the paynments related to
| egal services provided to Cyde Sr. and Jewell with respect to
their estate planning.

In 2002 and 2003 Turner & Co. participated in two real
estate transactions. On August 23, 2002, Turner & Co., M.
Lovell, and M. Branblett purchased adjoining parcels of land in
Jackson County, Georgia (the Jackson County property). M.

Branbl ett found the Jackson County property and did all the

| egwor k necessary to get the property ready for sale. M.
Lovell’s role in the deal was to find a devel oper to purchase the
property.

The Jackson County property consisted of 71.25 acres of | and
with inprovenents. The total purchase price for the Jackson
County property was $399,011. To finance the purchase, Turner &
Co. borrowed $171, 025 from United Comunity Bank. The | oan was
secured by two certificates of deposit owned by Turner & Co.
Turner & Co. used partnership assets to fund the bal ance of the
purchase price. M. Lovell and M. Branblett each signed a
security deed notice for $100, 224, representing their portions of
the purchase price. Also on August 23, 2002, Turner & Co., M.

Lovell, and M. Branblett sold a 22.6-percent interest in the
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Jackson County property for a profit to Mahnoud Mohanmed (M.
Mohaned) .

On Septenber 9, 2002, Cyde Sr. paid Turner & Co.’s $171, 543
out standi ng debt to United Community Bank from his personal
checki ng account. Neither Clyde Sr. nor Turner & Co. executed a
written agreenment regarding Cyde Sr.’s paynent of the
partnership’s debt. Marc and Travis did not inform Turner &
Co.’s accountant, Sally Wil den-Crowe (Ms. Wl den-Crowe), or
anyone else at her firmthat Cyde Sr. had personally repaid a
partnership loan. M. Walden-Crowe, who was gravely ill and was
out of the office for several nonths, did not |earn that d yde
Sr. had repaid the loan until October 2003, at which point she
updated Turner & Co.’s general |edger to reflect a $171, 543 debt
owed to Cyde Sr.

On February 17, 2003, Turner & Co., M. Lovell, M.

Branbl ett, and M. Mhanmed sold the Jackson County property for
$605,642. M. Branblett and M. Lovell used their shares of the
proceeds to repay the security deed notes, plus accrued interest.

On February 5, 2003, Turner & Co., M. Lovell, and M.
Branbl ett purchased 17.01 acres on Lake Hartwell (the Lake
Hartwel | property) in Hart County, Georgia, for $363,188. Once
again, M. Branblett found the property and did all the | egwork
necessary to prepare the property for sale, and M. Lovell’s role

was to find a devel oper to purchase the property.
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Turner & Co. was unable to obtain a |loan by the date of the
closing. As aresult, Cyde Sr. attended the closing and wote a
personal check for $363,188 to fund the purchase. The foll ow ng
day, Turner & Co. received a | oan disbursenent of $363,238 from
Haber sham Bank and imedi ately repaid Cyde Sr. Turner & Co.
recei ved Deeds to Secure Debt from M. Lovell and M. Branblett
in the amounts of $127,729 and $107, 729, respectively, to secure
their shares of the purchase price. M. Branblett paid $20, 000
for the renoval of a boat dock on the Lake Hartwell|l property. On
February 18, 2003, Turner & Co. used its share of the proceeds
fromthe sale of the Jackson County property to repay the loan to
Haber sham Bank.

The Lake Hartwel |l property was devel oped into a subdivision
consisting of five 1.25-acre lots with | ake access and one 10-
acre lot with no | ake access. Turner & Co. sold one of the 1.25-
acre lots on June 2, 2003, for $92,500, and M. Lovell’s and M.
Branbl ett’s shares of the proceeds were applied to reduce their
out standing notes to Turner & Co. Two additional 1.25-acre lots
were sold on June 20, 2003, and M. Lovell’s and M. Branblett’s
shares of the proceeds were again applied to reduce their debt to
Turner & Co. Finally, on Decenber 28, 2004, Turner & Co. sold
the 10-acre | ot and another 1.25-acre lot for $180,000, and M.

Lovell’s and M. Branblett’s shares of the proceeds were applied



- 24 -
to satisfy their liability to Turner & Co., including accrued
interest. 1

G Part nership Paynents to Cvyde Sr. and Jewel |

Turner & Co. made the follow ng paynents to Cyde Sr. in

2002:
Dat e Anmount
8/ 26 $2, 000
9/ 10 3, 000
9/ 13 6, 500
9/ 23 2, 000
9/ 30 2, 000
10/ 1 26, 000
Tot al 41, 500
Turner & Co. did not nmake any paynents to Jewell in her capacity

either as a general partner or as a limted partner, or to any
other limted partner in 2002. The 2002 Schedules K-1, Partner’s
Share of Income, Credits, Deductions, etc., reflected
distributions to Cyde Sr., as general partner, of $235; Jewell,
as general partner, of $235; Clyde Sr., as limted partner, of

$23,277; and Jewell, as limted partner, of $23,276.1

The remaining 1.25-acre |l ot was sold on May 13, 2005.

\WW& infer that the $5,500 paid to Marc and Travis in 2002
was treated as a distribution to Cyde Sr. and Jewell, which
woul d help explain the disparity between the $41,500 paid to
Clyde Sr. and Jewell in 2002 and the $47,023 of total
di stributions reported on Turner & Co.’s 2002 Form 1065, U.S.
Return of Partnership Incone. The record does not explain the
addi tional $23 disparity.
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Turner & Co. nmade the follow ng paynents to Cyde Sr. and

Jewell in 2003: %

Dat e Payee

1/9 Jewel |

1/ 13 Cl yde Sr.
Cl yde Sr.

1/ 30 Jewel |

2/ 22 Clyde Sr.

3/1 Jewel |

4/ 1 Jewel |

5/1 Jewel |

6/ 2 Jewel |

7/ 1 Jewel |

9/ 2 Jewel |

9/ 29 Jewel |

11/ 3 Jewel |

12/ 1 Jewel |

Tot al

YThe listed paynents do not
paid to Clyde Sr. on Feb. 6, 2003,

Ampunt

$2, 000
5, 000
46, 170

2,000
13, 645
2,000
2,000
2,000
2,000
2,000
2,000
2,000
2,000
2, 000
86, 815

Meno

Dr aw

Wachovi a General Mbtors

Esti nated Federal & State
t axes

Dr aw

Jackson National Life

Dr aw

Dr aw

Dr aw

June dr aw

July draw

Mont hl 'y draw

Cct ober draw

Novenber draw

Decenber draw

i ncl ude $363, 188 Turner & Co.
to rei nbhurse himfor the

personal funds he used to purchase the Lake Hartwel| property.
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Turner & Co. did not nake any paynents to any other limted
partners in 2003. As indicated above, the $46,170 paynent to
Clyde Sr. on January 13, 2003, was intended to pay Federal and
State tax attributable to Cyde Sr.’s and Jewell’s incone from
Turner & Co.!® The $13, 645 paynent to Clyde Sr. on February 22,
2003, was intended to pay the annual prem umfor the Jackson
National Life insurance policy owed by Cyde Sr.’s Trust for the
benefit of Clyde Sr.’s children and grandchil dren.

Turner & Co.’s 2003 Form 1065 did not report any
distributions to any of the general or limted partners.
| nstead, Turner & Co. took the position that all paynments to
Clyde Sr. and Jewell in 2003 reduced the bal ance of the |oan that
was recorded on the partnership books to reflect Cyde Sr.’s

paynent of Turner & Co.’s $171,542 debt to United Comunity Bank.

8On their 2002 Federal incone tax return, Cyde Sr. and
Jewel |l reported total incone from Turner & Co. of $91, 477
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Turner & Co. made the foll ow ng paynents in 2004:

Dat e

1/1
2/ 2
3/1
3/ 31
4/ 8

4/ 8

4/ 9

4/ 12
4/ 12
4/ 12
4/ 12
4/ 16
4/ 19
5/1

5/ 20
5/ 20
5/ 20
5/ 20
5/ 20
5/ 29
6/ 29
8/ 2

9/1

10/ 1
11/1
11/ 4
11/ 4
11/ 4
11/ 4
11/ 4
11/ 4
11/8

12/ 1

Payee
Jewel |
Jewel |
Jewel |
Jewel |
| RS

State of Ceorgia

Jewel |

Estate of Cyde Sr.

Jewel |

Cl yde Jr.
Trey

Janna Lovel |
Betty

Jewel |

Cl yde Jr.
Janna

Trey

Rory’s Trust
Betty

Jewel |

Jewel |

Jewel |

Jewel |

Jewel |

Jewel |

Jewel |

Cl yde Jr.
Janna

Betty

Trey

Rory’s Trust

Clyde Jr. and
Betty, cotrustees

Jewel |

V. Clyde Sr.’'s Death

Cl yde Sr.
Cct ober 2003.

becane seriously ill

Ampunt

$2, 000
2,000
2,000
2,000
5,312

911

58, 000
32,152
32,152
12, 267
6, 223
12, 267
12, 267
2,000
16, 000
16, 000
8, 000
8, 000
16, 000
2,000
2,000
2,000
2,000
2,000
2,000
94, 308
18, 000
18, 000
18, 000
9, 000
9, 000
4,170

2,000

He died on February 4, 2004.

Meno

January draw

February 2004 draw

Mar ch draw

April draw

I rrevocabl e trust--Rory
Crunl ey

I rrevocabl e trust--Rory
Crunl ey

Draw to purchase car

Cover 2003 taxes
Cover 2003 taxes
May dr aw

Di stribution

Di stribution

Di stribution

Di stribution

Di stribution
June draw

July draw

August draw

Sept enber draw
Cct ober draw

Dr aw

Dr aw

and was hospitalized in

The estate obtai ned
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an apprai sal of the 0.5-percent general partnership interest and
the 27.8-percent |limted partnership interest in Turner & Co.
that Cyde Sr. owned at his death. On Schedule F, O her
M scel | aneous Property Not Reportable Under Any O her Schedul e,
of the estate tax return, the estate reported the general and
limted partnership interests had val ues of $30, 744 and
$1, 578, 240, respectively.

On or about August 4, 2008, respondent issued a notice of
deficiency to the estate in which he determ ned that the val ues
of the assets Clyde Sr. transferred to Turner & Co. were included
in his gross estate under sections 2035, 2036, and 2038. In the
notice of deficiency respondent determ ned that Turner & Co.’s
net asset value as of February 4, 2004, was $9, 488, 713 and t hat
one-half of that anount was included in Clyde Sr.’s gross estate.
The parties now appear to agree that Turner & Co.’s net asset

val ue as of February 4, 2004, was as follows:1®

¥I'n the reply brief petitioner does not object to
respondent’ s proposed finding of fact regarding Turner & Co.’s
net asset value as of Feb. 4, 2004.



Asset Val ue

Cash and cash equival ents $2, 390, 023
Regi ons Bank stock 5, 655, 692
O her common stock (public) 26, 758
O her common stock (private) 4,810
Preferred stock 477, 083
Cor por at e bonds 310, 069
Muni ci pal bonds 68, 731
Annuities 459, 503
Not es receivabl e 69, 518
Real estate 118, 333

Tot al 9, 580, 520

In the notice of deficiency respondent al so reduced the
total adjusted taxable gifts reported on the Form 706, United
States Estate (and Generation Skipping Transfer) Tax Return, by
the amounts of Cyde Sr.’s gifts of Iimted partnership interests
to his children and grandchildren. Respondent included in the
total adjusted taxable gifts the premuns paid on |ife insurance
policies owed by Cyde Sr.’s Trust for the benefit of C yde
Sr.’s children and grandchil dren.

OPI NI ON

Burden of Proof

In general, the Comm ssioner’s determ nations are presuned
correct, and the taxpayer bears the burden of proving that they

are incorrect. Rule 142(a); INDOPCO, Inc. v. Conm ssioner, 503

U.S. 79, 84 (1992); Welch v. Helvering, 290 U.S. 111, 115 (1933).

However, if in any court proceeding a taxpayer introduces
credi bl e evidence with respect to any factual issue relevant to

ascertaining the taxpayer’s liability for any tax inposed by
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subtitle A or B of the Internal Revenue Code and neets certain
other requirenents, the burden with respect to that factual issue
shifts to the Conm ssioner. Sec. 7491(a).

Petitioner argues that section 7491(a) shifts the burden to
respondent because petitioner has introduced credible evidence
Wth respect to every factual issue. Respondent counters that
section 7491(a) does not apply because petitioner did not conply
wi th respondent’s reasonabl e requests for information during
i nformal discovery, which necessitated the use of formal
di scovery procedures. W need not decide whether section 7491(a)
applies to the material factual issues in this case because our
resolution of the issues is based on the preponderance of the

evi dence rather than on the allocation of the burden of proof.

See Knudsen v. Conmm ssioner, 131 T.C. 185, 189 (2008).

Il1. Section 2036

Section 2001(a) inposes a tax “on the transfer of the
taxabl e estate of every decedent who is a citizen or resident of
the United States.” The taxable estate, in turn, is defined as
“the value of the gross estate”, |ess applicable deductions.

Sec. 2051. Section 2031(a) provides that the gross estate
includes “all property, real or personal, tangible or intangible,
wherever situated”, to the extent provided in sections 2033

t hrough 2046
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Section 2033 broadly provides that the value of the gross
estate includes the value of all property to the extent of the
decedent’s interest in that property at the tinme of death.
Sections 2034 through 2036 require inclusion in the gross estate
of several specific classes of assets. Section 2036(a), which is
one such specific section, provides:

SEC. 2036. TRANSFERS W TH RETAI NED LI FE ESTATE

(a) General Rule.--The value of the gross estate
shall include the value of all property to the extent

of any interest therein of which the decedent has at

any tinme nmade a transfer (except in case of a bona fide

sale for an adequate and full consideration in noney or

money’s worth), by trust or otherw se, under which he

has retained for his life or for any period not

ascertainable without reference to his death or for any

peri od which does not in fact end before his death--
(1) the possession or enjoynent of, or
the right to the incone from the property,
or
(2) the right, either alone or in
conjunction with any person, to designate the
persons who shall possess or enjoy the
property or the incone therefrom
The purpose of section 2036(a) is to include in a decedent’s
gross estate the values of inter vivos transfers that were

“essentially testanentary” in nature. See United States v.

Estate of Gace, 395 U S. 316, 320 (1969) (interpreting section

811(c)(1)(B) of the Internal Revenue Code of 1939, a predecessor
to section 2036). The Suprene Court has defined as “essentially
testanmentary” those “transfers which | eave the transferor a

significant interest in or control over the property transferred
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during his lifetinme.” [d. Courts have held that “Section 2036
describes a broad schene of inclusion in the gross estate, not
l[imted by the formof the transaction, but concerned with al
inter vivos transfers where outright disposition of the property

is delayed until the transferor’s death.” QGuynn v. United

States, 437 F.2d 1148, 1150 (4th Gr. 1971).

Section 2036(a) applies when three conditions are satisfied:
(1) The decedent nmade an inter vivos transfer of property, (2)
the decedent’s transfer was not a bona fide sale for adequate and
full consideration, and (3) the decedent retained an interest or
right enunerated in section 2036(a)(1) or (2) or (b) in the
transferred property that he did not relinquish before his death.

Sec. 2036(a); Estate of Bongard v. Conm ssioner, 124 T.C. 95, 112

(2005). If these conditions are net, the full value of the
transferred property is included in the value of the decedent’s

gross estate. Estate of Bongard v. Comm ssioner, supra at 112.

W now turn to consideration of each of these three conditions.

A Whet her There WAas a Section 2036(a) Transfer

Clyde Sr. made an inter vivos transfer of property when he
transferred assets to Turner & Co. in exchange for a 0.5-percent
general partnership interest and a 49.5-percent limted

partnership interest.
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B. VWhet her the Transfer Was a Bona Fide Sale for Adequate
and Full Consi deration

Congress excepted from section 2036(a) any transfer of
property otherw se subject to that section that is a bona fide
sal e for adequate and full consideration (the bona fide sale

exception). Estate of Bongard v. Conm ssioner, supra at 113.

The applicability of the bona fide sal e exception depends on two
requirenents: (1) A bona fide sale, nmeaning an arm s-length
transaction, ? and (2) adequate and full consideration. See id.

at 114; Estate of Harper v. Commi ssioner, T.C Meno. 2002-121.

In the context of a famly limted partnership the bona fide sale
exception is satisfied where the record establishes the existence
of a legitimte and significant nontax reason for creation of the
famly limted partnership and the transferors received
partnership interests proportionate to the value of the property

transferred. Estate of Bongard v. Conmi ssioner, supra at 118

(citing Estate of Stone v. Comm ssioner, T.C. Menp. 2003-309, and

Estate of Harrison v. Conm ssioner, T.C Meno. 1987-8). The

obj ecti ve evidence nust establish that the nontax reason was a

significant factor that notivated the partnership’s creation

20An arm s-length transaction is not limted to a
transaction between unrel ated parties. See Estate of Bongard v.
Comm ssioner, 124 T.C. 95, 122-123 (2005). However, where the
parties are related we subject the transaction to a higher |evel
of scrutiny, and we anal yze whether the terns and conditions of
the transaction were the sane as if the transacti on had been
bet ween unrel ated parties. See id. at 123.
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See id.; Estate of Harper v. Conmi ssioner, supra; Estate of

Harrison v. Commi ssioner, supra. “A significant purpose nust be

an actual notivation, not a theoretical justification.” Estate

of Bongard v. Conm ssioner, supra at 118.

We anal yze the bona fide sale exception under two prongs:
(1) Whether the transaction qualifies as a bona fide sale; and
(2) whether the decedent received adequate and ful

consi der ati on. Id. at 119; see also Estate of Jorgensen V.

Conmi ssioner, T.C. Menp. 2009-66, affd. 107 AFTR 2d 2011- 2069,

2011-1 USTC par. 60,619 (9th Gr. 2011).

1. VWhet her the Transaction WAs a Bona Fi de Sal e

Whet her a sale is bona fide is a question of notive. W
nmust determ ne whether the record supports a finding that C yde
Sr. had a legitimate and significant nontax reason for form ng
Turner & Co. Petitioner argues that Cyde Sr. had several nontax
reasons for creating Turner & Co. Respondent argues that tax
savings were the primary notivation for the transfer.

The Turner & Co. partnership agreenent |ists three general
reasons and ni ne specific reasons for the formation of the
partnership. However, the reasons listed in the partnership
agreenent were taken froma form partnership agreenent and do not

necessarily reflect Clyde Sr. and Jewel|l’s actual reasons for
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establishing Turner & Co.?* |In any event, we do not sinply rely

on a list of reasons. See Estate of Hurford v. Conmni ssioner,

T.C. Meno. 2008-278. Instead, we exam ne the evidence to see
whet her any of the asserted nontax reasons was a significant
factor in creating the partnership. See id.
Petitioner argues that Cyde Sr. and Jewell created Turner &
Co. for at least one of the followng legitimate and significant
nont ax reasons:
(1) To consolidate their assets for managenent purposes
and al |l ow soneone ot her than thenselves or their
children to maintain and nanage the famly’ s assets for
future growh pursuant to nore active and fornma
i nvest ment managenent strategy; (2) to facilitate
resolution of famly disputes through equal sharing of
information; and (3) to protect the famly assets and
Jewel | from Rory, and protect Rory from hinself.
The objective facts in the record fail to establish that any of
t hese reasons was a legitimte and significant reason for
formati on of Turner & Co.

a. Asset Consolidation and Centralized
Managenment Pursuant to a Fornml Strateqy

Consol i dat ed asset nmanagenent may be a legitimate and

significant nontax purpose. Estate of Schutt v. Conm ssioner,

T.C. Meno. 2005-126; see also Estate of Black v. Conm ssioner,

2lFor exanpl e, the partnership agreenent states that one of
t he purposes of Turner & Co. was to consolidate or elimnate
fractional interests in realty and other famly assets. |In fact,
Clyde Sr. and Jewell did not contribute any real property to
Turner & Co., and all of the contributed property was easily
di vi si bl e.
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133 T.C. 340, 371 (2009). However, consolidated asset managenent
generally is not a significant nontax purpose where a famly
l[imted partnership is “just a vehicle for changing the form of
the investnent in the assets, a nmere asset container.” Estate of

Eri ckson v. Comm ssioner, T.C. Menp. 2007-107; see also Estate of

Schutt v. Comm ssioner, supra (“the nere hol ding of an untraded

portfolio of marketable securities weighs negatively in the
assessnent of potential nontax benefits available as a result of

a transfer to a famly entity” (citing Estate of Thonpson v.

Conm ssi oner, 382 F.3d 367, 380 (3d Gr. 2004))); Estate of

Har per v. Conm ssioner, supra (“Wthout any change what soever in

t he underlying pool of assets or prospect for profit * * * there
exi sts nothing but a circuitous ‘recycling’ of value.”).

Most of the cases in which we have held that consoli dated
asset managenent is a legitimte nontax purpose have invol ved
assets requiring active nmanagenent or special protection. Estate

of Black v. Conm ssioner, supra at 371 (large bloc of voting

stock in closely held corporation); Estate of Mrowski V.

Commi ssioner, T.C. Menp. 2008-74 (patent royalties and rel ated

investnments); Estate of Stone v. Conmi ssioner, supra (closely

hel d business); see also Kinbell v. United States, 371 F.3d 257

(5th CGr. 2004) (working oil and gas interests).

In Estate of Schutt v. Conm ssioner, supra, we held that the

formation of a famly limted partnership to perpetuate the
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decedent’ s buy-and-hol d i nvest nent phil osophy was a legitimte
and significant nontax purpose even where active nanagenent was
not intended, where the record established that the decedent’s
primary concern was perpetuating his investnent philosophy and
the famly limted partnership allowed himto achieve his

objective. Simlarly, in Estate of Black v. Conm ssioner, supra

at 371, we held that consolidating a famly's interest in a
closely held corporation was a significant nontax purpose, where
creation of the famly limted partnership allowed the stock

whi ch represented a potential swing vote, to be voted as a bl oc;
protected the stock fromcreditors; and prevented famly nenbers
from di sposi ng of the stock inprudently. On the other hand, in

Estate of Erickson v. Conm ssioner, supra, we held that

centralizing managenent of famly assets and gi vi ng managenent
responsibility to the decedent’s daughter were not legitimte and
significant nontax purposes, where the transferred property
consisted nmainly of passive assets, the daughter already had
significant managenment responsibilities with respect to the
assets, and creation of the famly limted partnership did not
afford greater creditor protection or further any other nontax

purpose. See also Estate of Thonpson v. Conm ssioner, supra at

378-380; Estate of Harper v. Conmissioner, T.C. Menp. 2002-121.

Unli ke the decedent in Estate of Black v. Conm ssioner,

supra, neither Cyde Sr. individually nor his famly collectively
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owned a significant anmount of stock in an operating business that
Clyde Sr. or Jewell contributed to the partnership.?? dyde Sr
and Jewel | owned passive investnents rather than a business
requiring active managenent. Petitioner does not dispute that
Clyde Sr. and Jewell contributed only passive assets to Turner &
Co. More specifically, COyde Sr. and Jewell contributed the
foll ow ng assets to Turner & Co. wth value totaling
approxi mately $8, 667,342 (or $4, 333,671 each): Cash, 152, 406
shares of Regi ons Bank stock, 100 shares of NBOG Bancor poration
stock, 100 shares of Friends Bank stock, 250 shares of Southern
Heritage Bancorp stock, 21 certificates of deposit at Haber sham
Bank, a certificate of deposit at Regions Bank, five certificates
of deposit at United Community Bank, and assets held in four
i nvestment accounts. Clyde Sr.’s and Jewell’s contributions from
the nentioned four investnment accounts consisted of 2,100 shares
of Regi ons Bank stock, preferred stock of four conpanies (of
whi ch two were power conpani es), bonds, and three variable
annuities.® |n short, the contributed assets consisted of
mar ket abl e securities (bank stocks and energy stocks, nostly

preferred stock), fixed inconme investnents (bonds and annuities),

22Al t hough Cyde Sr. and Jewel|l contributed nore than
150, 000 shares of Regi ons Bank stock to Turner & Co., the
transferred shares represented | ess than one-tenth of 1 percent
of Regions Bank’s total outstanding shares.

2Around the tinme of the transfer the value of the annuities
total ed $407, 375.
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cash, and certificates of deposit. Unlike the partnership assets

involved in Estate of Mrowski v. Conmni ssioner, supra, and Estate

of Stone v. Commi ssioner, T.C Meno. 2003-309, the Turner & Co.

assets required no active managenent or special protection.

Mor eover, unlike the decedents in those cases, Cyde Sr. did not
have a uni que or distinct investnment philosophy that he hoped to
perpetuate. On the contrary, according to petitioner, Cyde
Sr.’s lack of a coherent investnment plan was one of the primary
reasons for the formation of Turner & Co.

Petitioner points to Turner & Co.’s real estate activity to
suggest that Clyde Sr. and Jewel|l contributed passive assets to
provide Marc and Travis with the ability to start an active and
profitable real estate devel opnent business. Petitioner contends
that such a real estate business was a crucial conponent of a
nor e aggressive investnent strategy. Yet the objective evidence
in the record suggests that the handful of real estate deals were
of the sanme kind and with the sane individuals as Cyde Sr.’s
real estate activity before the formation of Turner & Co. In
ot her words, Turner & Co.’s real estate activity was the sane
type of activity as that which Cyde Sr. engaged in before
formng Turner & Co. This record does not support a finding that
Marc and Travis started a real estate devel opnent busi ness by

investing in these real estate deals. Rather, the record
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supports a nore limted finding that, if real estate deals cane
Clyde Sr.’s way, they were channel ed through Turner & Co.

I n reaching our conclusion that asset managenent was not a
significant nontax purpose, we rely on our finding that Turner &
Co.’s portfolio of marketable securities did not change in a
meani ngf ul way. Regents Bank stock continued to dom nate the
portfolio fromthe tinme of the partnership formation until C yde
Sr.’s death. \Watever assets Turner & Co. added to the portfolio
had a risk/return profile simlar to the profile of the assets
Clyde Sr. and Jewell contributed to the partnership. For
exanpl e, the account statenents for Turner & Co.’s Wachovi a
Securities account reflect only four purchases up to the date of
Clyde Sr.’s death: GVAC Notes, Mdirgan Stanley preferred stock
Ford Motor preferred stock, and Suburban Propane Partners common
stock. The account statenents of Turner & Co.’s Morgan Keegan
accounts al so show only a few purchases. According to those
statenents, Turner & Co. purchased Ford Motor Credit preferred
stock (three purchases), GVAC Notes, GVAC Snart Notes, and
Ceneral Electric notes. Wth the exception of conmon stock of
Subur ban Propane Partners, Turner & Co. therefore generally added
toits portfolio fixed-income investnents. Turner & Co.
therefore continued to hold a portfolio consisting of conmon
stock of nostly bank conpanies, preferred stock, bonds, cash, and

cash equivalents, simlar to what Cyde Sr. and Jewell held
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individually. As a consequence, handi ng managenent over the
assets to Marc and Turner had no material inpact on the profit
potential of the portfolio.

Petitioner points to the fact that Turner & Co. opened and
closed certificates of deposit at various banks to support
petitioner’s claimof active investing. Yet certificates of
deposit are akin to cash equivalents, and renewing certificates
of deposit can hardly be considered pursuing a diversified
strategy. The objective facts in the record do not support
petitioner’s argunment that Turner & Co. was forned to consolidate
Clyde Sr. and Jewel|l’s assets and allow for centralized
managenent pursuant to a formal investnent strategy or to pursue
a nore aggressive investnent strategy.

Petitioner’s argunment regarding nore efficient nmanagenent
also fails in the light of the fact that Marc al ready had
significant responsibilities with respect to his grandparents’
finances before Turner & Co. was forned, and it is not clear what
nont ax advantages the famly limted partnership offered. See

Estate of Erickson v. Conm ssioner, T.C Meno. 2007-107. Any

genui ne concern Clyde Sr. or Jewell had regarding the scattered
state of their investnents or the |lack of a formal investnent

strategy could have been readily addressed w thout transferring
the assets to a famly l[imted partnership. Finally, Turner &

Co. did not neaningfully consolidate Clyde Sr. and Jewell’s
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assets or inplenent an active and formal investnent managenent
strat egy.

b. Resol ution of Famly Discord

Petitioner argues that Turner & Co. also was forned to
resol ve di sputes anong Turner famly nenbers through equal
sharing of information. Although resolution of famly disputes
or pronotion of famly harnony nay be a legitimate and
significant nontax purpose for creation of a famly limted

partnership, see Estate of Mrowski v. Comm ssioner, T.C. Meno.

2008-74; see also Estate of Stone v. Conmm ssioner, supra, %

petitioner’s argunment is not credible under the circunstances.

2petitioner attenpts to anal ogi ze the Turner famly to the
famly in Estate of Stone v. Comm ssioner, T.C Meno. 2003- 309,
in which we held that transfers of assets into five famly
l[imted partnerships were bona fide sales for adequate and ful
consi deration, where the partnerships were created in part to
resol ve a di spute anong the decedent’s adult children. However,
Estate of Stone is distinguishable in several respects.

In Estate of Stone the decedent’s adult children were
involved in bitter litigation that threatened the famly’s
cl osely held business, the litigation centered on the children’s
respective shares of their parents’ assets, which required active
managenent, and the famly limted partnerships actually resol ved
the famly dispute by identifying the child who woul d manage each
asset both during their parents’ lives and after their parents’
deaths. By contrast, the rancor anong the Turner children had
not resulted in litigation, or even the threat of litigation; did
not threaten a famly business; and did not involve assets
requiring active managenent. Moreover, unlike the adult children
in Estate of Stone, there is no evidence that the Turner children
took any particular interest in their parents’ assets or were
concerned about how their parents managed their investnents. On
the contrary, Betty testified that she did not inquire, and did
not believe it was her business to inquire, about her parents’
fi nances.
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The ill will anmong the Turner children was not about noney,
per se, and there is no evidence that the Turner children ever
expressed a particular interest in managing their parents’
assets. Instead, the bad feelings anong the Turner children
stemmed fromthe fact that Cyde Jr. had a dom neering
personality and had an unpl easant attitude toward his sisters and
their husbands. Moyreover, Cyde Jr.’ s and his sons’ invol venent
in M. Yonah caused Betty and Janna to resent their brother and
to believe that their parents were treating themunfairly.

G ven the source of the Turner famly tension, we are not
convinced that Cyde Sr.’s and Jewell’s transfer of nost of their
weal th to a partnership managed by Cyde Jr.’s sons was i ntended
to resolve famly discord. Indeed, when Betty and Janna | ear ned
that Marc and Travis were nmanagi ng Turner & Co., they denmanded
changes to the partnership agreenent, including renoval of Marc
and Travis as the successor general partners. Petitioner’s
argunent appears to be little nore than an after-the-fact,
hypot hetical justification for the creation of Turner & Co.

C. Protection of Jewell From Rory and Rory From
Hi nsel f

Finally, petitioner argues that Turner & Co. was fornmed to
protect Jewell fromRory and Rory from hinself. Although asset
protection may be a legitimate and significant nontax reason for
formation of a famly limted partnership, see, e.g., Schurtz v.

Comm ssioner, T.C Menp. 2010-21 (formation of a famly limted
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partnership to protect a famly business from M ssissippi’s
[itigious atnosphere was a legitimate and significant nontax
pur pose), petitioner’s argunent that Turner & Co. was fornmed to
provi de asset protection is not credible.

When Turner & Co. was fornmed, Jewell was in her late
seventies but was in good health physically and nentally. She
had a close relationship with Rory, and she gave hi m noney from
time to time. \Whatever concerns she, Clyde Sr., or other Turner
famly menbers had regarding Rory’ s drug problens, there is no
evidence that Jewell’s gifts to Rory were anything but voluntary,
nor is there any credible evidence in the record that Jewell
want ed or needed protection fromRory. |In the absence of such
evi dence, we can perceive no reason Jewel|l needed to be protected
from spendi ng her own noney however she saw fit.

Moreover, Turner & Co. did not, in fact, protect Jewell from
Rory because Clyde Sr. and Jewell retained nore than $2 mllion
outside the partnership and Jewell still had access to noney she
could give to Rory. Petitioner argues that Turner & Co. created
t he appearance of protection because after formation of the
partnership Jewell could tell Rory that she did not have noney to
give himand Rory woul d accept that. |[If Rory could be so easily
m sl ed, Clyde Sr. and Jewell did not have to go through the

trouble of creating a limted partnership, transferring nost of
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their assets to the partnership, and incurring | egal, accounting,
and ot her fees.

Finally, petitioner’s argunent that Turner & Co. protected
Rory from hinself |lacks nerit. Before the creation of Turner &
Co. and the gifts of limted partnership interests, Rory had no
assets to protect; all of the assets at issue belonged to Cyde
Sr. and Jewell. Mreover, Rory’'s Trust adequately protected any
assets that Cyde Sr. and Jewell w shed to transfer to Rory,
either during their lives or upon their deaths. Petitioner
failed to explain how placing the assets in alimted
partnership, as opposed to transferring the underlying assets to
Rory’s Trust, provided any neani ngful additional protection.
Accordingly, we conclude that the transfers fail the bona fide
sal e prong of the bona fide sale exception.

2. Factors Indicating the Transfers Were Not Bona
Fi de Sal es

Several additional factors indicate that the transfers to
Turner & Co. were not bona fide sales. First, Clyde Sr. stood on
both sides of the transaction, and he created Turner & Co.
wi t hout any mneani ngful bargaining or negotiation wth Jewell or
with any of the other anticipated l[imted partners; i.e., his

children and grandchildren. See Estate of Harper v.

Comm ssioner, T.C Meno. 2002-121. Second, Cyde Sr. conmm ngl ed

personal and partnership funds when he used partnership funds to

make personal gifts to Marc and Travis, to pay premuns on life
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i nsurance policies for the benefit of his children and
grandchildren, and to pay legal fees relating to his and Jewell’s
estate planning. Third, Cyde Sr. and Jewell did not conplete
the transfer of assets to Turner & Co. for at |east 8 nonths

after formation of the partnership.? See Estate of Hurford v.

Conmi ssioner, T.C. Menp. 2008-278; Estate of Bigel ow v.

Comm ssioner, T.C Meno. 2005-65, affd. 503 F.3d 955 (9th Gr

2007); Estate of Harper v. Comm sSioner, supra.

3. VWhether O vyde Sr. Received Partnership Interests
in Turner & Co. That Were Proportionate to the
Val ue of the Property Transferred

The parties stipulated that the partnership interests d yde
Sr. received were proportionate to the fair market val ues of the
assets he contributed to Turner & Co. and that the assets C yde
Sr. contributed to Turner & Co. were properly credited to his
capital accounts. Consequently, we conclude that C yde Sr.
satisfied the full and adequate consi derati on prong of the bona
fide sal e exception

4. The Bona Fide Sal e Excepti on Does Not Apply

On the basis of the foregoing, we conclude that the

formation of Turner & Co. falls short of neeting the bona fide

Xpetitioner argues that it took |onger than expected for
Clyde Sr. and Jewell to transfer their assets to Turner & Co.
because of poor recordkeeping on their part. However, at the
time Turner & Co. was formed Marc had been assisting Clyde Sr.
and Jewell with their recordkeeping for approximately 8 years
(since 1994 according to Marc’'s testinony). Thus, any delays in
transferring assets to Turner & Co. cannot be blamed on C yde
Sr.’s and Jewel | ’'s poor recordkeeping.
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sal e exception. Rather, Cyde Sr. changed the formin which he
held the interest in the contributed assets, and the formation of
Turner & Co. was a part of a testanentary plan. Accordingly, the
bona fide sal e exception of section 2036(a) does not apply to
Clyde Sr.’s transfer of property to Turner & Co. W therefore
consi der whether Clyde Sr. retained for his life the possession
or enjoynent of the transferred property.

C. Possessi on or Enjoynent of Transferred Property

Property is included in a decedent’s gross estate if the
decedent retained, by express or inplied agreenent, possession,
enjoynent, or the right to income fromthe transferred property.

Sec. 2036(a)(1l); Estate of Erickson v. Conm ssioner, T.C Meno.

2007-107. For purposes of section 2036(a), a transferor retains
the enjoynment of property if there is an express or inplied
agreenent at the tine of the transfer that the transferor wll
retain the present econom c benefits of the property, even if the

agreenent is not legally enforceable. Estate of Reichardt v.

Comm ssioner, 114 T.C 144, 151 (2000); Estate of Erickson v.

Comm ssi oner, supra. In deciding whether there was an inplied

agreenent, we consider all facts and circunstances surroundi ng
the transfer and subsequent use of the property. See Estate of

Rei chardt v. Conmi ssioner, supra at 151.

Factors indicating that a decedent retained an interest in

transferred assets under section 2036(a)(1) include a transfer of
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nost of the decedent’s assets, continued use of transferred
property, comm ngling of personal and partnership assets,

di sproportionate distributions to the transferor, use of entity
funds for personal expenses, and testanentary characteristics of

the arrangenent. Estate of Gore v. Comm ssioner, T.C Meno.

2007-169; Estate of Erickson v. Conm ssioner, supra (citing

Estate of Rosen v. Commi ssioner, T.C. Menop. 2006-115, and Estate

of Harper v. Conm ssioner, supra). The taxpayer bears the

burden, which is especially onerous in transactions involving
famly nmenbers, of proving that an inplied agreenment did not

exi st. Estate of Reichardt v. Conm ssioner, supra at 151-152.

We turn to the record and examne it for what it shows about
Clyde Sr.’s possession and enjoynent of the assets he transferred
to Turner & Co. W start with the partnership agreenent. The
partnership agreenent expressly provides that the general partner
is entitled to a “reasonabl e’ nmanagenent fee, and C yde Sr.
and/ or Jewel|l chose to receive a managenent fee of $2,000 per
mont h w t hout any apparent regard for the nature and scope of
t heir actual managenent duties. There is nothing in the record
to suggest that a $2,000 nmanagenent fee was reasonable. The
record does not disclose what, if anything, Cyde Sr. and Jewell
did to nmanage the partnership. |In fact, sone of the evidence
suggests that Clyde Sr. and Jewell did not nanage the partnership

at all. The so-called managenent fee was pai d under
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ci rcunst ances suggesting that no managenent services were
actually provided. This is not indicative of a business or

i nvestnment activity conducted for profit. Rather, it resenbles
an investnment account from which withdrawals could be made at
will. This inpression is reenforced by a provision in the
partnership agreenent that gave Clyde Sr. the right, as genera
partner, to anend the partnership agreenent at any tinme wthout
the consent of the limted partners.

We turn now to an exam nation of the factors that tend to
show an agreenent to retain possession and enjoynent of the
transferred assets. Nearly all of the facts point to an inplied
agreenent. Clyde Sr. transferred nost of his assets to Turner &
Co. Nearly 60 percent of the value of all property that d yde
Sr. and Jewel|l contributed to Turner & Co. consisted of Regions
Bank comon stock. Because of his and Jewell’s sentinental
attachnment to the Regi ons Bank stock, Turner & Co. did not sel
t he Regi ons Bank stock. Although he and Jewel | retained
sufficient assets outside of the partnership to neet their |iving
expenses, they opted to receive managenent fees from Turner & Co.
for few or no nanagenent services and took distributions from
Turner & Co. at wll. As discussed above, Cyde Sr. used Turner
& Co. funds to nmake personal gifts to Marc and Travis, to pay
life insurance prem uns on policies held by dyde Sr.’s Trust for

the benefit of his children and grandchildren, and to pay | egal
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fees related to his estate planning. He also comm ngl ed personal
and partnership funds when he personally paid Turner & Co.’s debt
t o Haber sham Bank, purchased the Lake Hartwel| property on behal f
of Turner & Co., and reinbursed Turner & Co. for its purchase of
GVAC Notes.? Clyde Sr. al so received disproportionate
di stributions from Turner & Co.?

Most inportantly, contrary to petitioner’s assertions, we
find that the purpose of Turner & Co. was primarily testanmentary.
When Clyde Sr. purportedly approached Marc about creating a
vehicle to consolidate his assets, he allegedly stated that he
and Jewel |l were not getting any younger. Petitioner’s own
W tnesses testified that when Clyde Sr. nmet with attorneys at
Stewart, Melvin & Frost, he said that he wanted to di scuss estate
pl anning. Many of the specific purposes Cyde Sr. purportedly
outlined at the neeting were testanentary, e.g., providing for
Jewel | after his death, providing income for future generations,
and protecting his children and grandchildren fromcreditors. W
are particularly struck by the inplausibility of petitioner’s

assertion that tax savings resulting fromthe famly limted

26Clyde Sr.’s willingness to pay nore than $500, 000 on
behal f of Turner & Co. w thout any docunentati on what soever
strongly indicates, at best, a disregard for partnership
formalities and, at worst, a failure to distinguish personal from
partnership funds.

2IMs. Wal den-Crowe testified that all paynments to Clyde Sr.
or Jewell were intended for both since, as husband and w fe, they
could make unlimted gifts to one another.
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partnership were never discussed during a neeting focusing in
part on estate planning. W do not find testinony to that effect
to be credible, and that lack of credibility infects all of the
testinony petitioner offered about what Cyde Sr. allegedly said
or intended about the purpose of the famly limted partnership.
In our finding we rely partially on M. Coyle's letter to Cyde
Sr. in which he wote: “A key elenent to a gifting plan is the
need of a sound appraisal of the partnership for tax purposes.”
And i ndeed such appraisal was the key to Clyde Sr.’s estate plan:
both the gift tax and estate tax returns used substanti al
di scounts despite the fact that the partnership assets at each
rel evant date consisted of, inter alia, cash, cash equival ents,
and mar ketabl e securities. In sumary, we conclude that the
formation of Turner & Co. had testanentary characteristics and
Clyde Sr. did not curtail his enjoynment of the transferred assets
after formation of the partnership.

D. Section 2036(a)(2)

We now turn to section 2036(a)(2). Property is included in
a decedent’s gross estate under section 2036(a)(2) if the
transferor retained “the right, either alone or in conjunction
wi th any person, to designate the persons who shall possess or
enjoy the property or the incone therefrom” However, a
transferor’s retention of the right to nmanage transferred assets

does not necessarily require inclusion under section 2036(a)(2).
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See United States v. Byrum 408 U. S. 125, 132-134 (1972); Estate

of Schutt v. Commi ssioner, T.C Meno. 2005-126.

Clyde Sr. was, for all intents and purposes, the sole
general partner of Turner & Co.,? and the partnership agreenent
gave him broad authority not only to manage partnership property,
but also to amend the partnership agreenent at any tinme wthout
the consent of the |limted partners. As a general partner, Cyde
Sr. had the sole and absolute discretion to nmake pro rata
di stributions of partnership income (in addition to distributions
to pay Federal and State tax liabilities) and to nmake
distributions in kind. Moreover, Cyde Sr. had the authority to
anend the partnership agreenent at any tinme w thout the consent
of the limted partners. Finally, even after the gifts of
[imted partnership interests to their children and
grandchil dren, Cyde Sr. and Jewell owned nore than 50 percent of
the limted partnership interests in Turner & Co. and coul d nmake
any decision requiring a majority vote of the [imted partners.

E. Sunmary

In sunmary, we conclude that Cyde Sr. made an inter vivos
transfer of property to Turner & Co., the transfer was not a bona

fide sale for adequate and full consideration because it was not

2Even if we were to treat Jewell as a coequal genera
partner of Turner & Co. we would reach the sane concl usion
because sec. 2036(a)(2) applies where the transferor’s right to
desi gnate who shall possess or enjoy property and the incone
therefromis held “alone or in conjunction with any person”
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nmotivated by a legitimate and significant nontax purpose, and
Clyde Sr. retained by both express and inplied agreenent the
right to possess and enjoy the transferred property, as well as
the right to designate which person or persons would enjoy the
transferred property. Consequently, section 2036 includes the
val ues of transferred property in Clyde Sr.’s gross estate.?®

[11. Additional Taxable Gfts

Section 2501 inposes a tax on the transfer of property by
gift by an individual. The tax inposed by section 2501 applies
whet her the transfer is in trust or otherw se, whether the gift
is direct or indirect, and whether the property is real or
personal, tangible or intangible. Sec. 2511

The tax inposed by section 2001 is equal to the excess of
the tentative tax on the sumof the anount of a decedent’s
taxabl e estate and the anmount of adjusted taxable gifts, over the
anmount of tax that would have been payable as a gift tax with
respect to gifts made by a decedent after Decenber 31, 1976
Sec. 2001(b). The term “adjusted taxable gifts” neans the total
anount of taxable gifts (within the neaning of section 2503) nmade

by the decedent after Decenber 31, 1976, other than gifts which

2Because we conclude that the assets Cyde Sr. transferred
to Turner & Co. are included in his gross estate under sec.
2036(a)(1) and (2), we need not consider respondent’s alternative
argunent that the assets are included under secs. 2038 and/ or
2035.
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are includable in the gross estate of the decedent. 1d.; Estate

of Cristofani v. Comm ssioner, 97 T.C. 74, 78 (1991).

Section 2503(a) defines “taxable gifts” as the total anount
of gifts made during the cal endar year, |ess applicable
deductions. Section 2503(b) provides that in conputing gifts for
t he taxabl e year, the donor may exclude the first $10, 000 of
gifts,? other than gifts of future interests in property, nmade to
any person during the cal endar year (the annual exclusion).

Section 25.2503-3(b), Gft Tax Regs., defines a present
interest as “An unrestricted right to the i nmedi ate use,
possessi on, or enjoynment of property or the inconme from property
(such as a life estate or termcertain)”. A transfer does not
qualify as a gift of a present interest in property if the
beneficiary’ s enjoynent of the gift is subject to the discretion
of a third party. Sec. 25.2503-3(c), Exanple (1), Gft Tax Regs.
No part of the value of the gift of a future interest qualifies
for the annual exclusion. Sec. 25.2503-3(a), Gft Tax Regs. For
pur poses of the annual exclusion, the term“future interest”

i ncludes “reversions, remminders, and other interests or estates,
whet her vested or contingent, and whether or not supported by a
particular interest or estate, which are limted to commence in

use, possession, or enjoynent at sonme future date or tine.” |d.

39The annual exclusion anpbunt is subject to a cost-of-living
adjustnent. See sec. 2503(b)(2).
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I n distinguishing present interests fromfuture interests
for Federal gift tax purposes, the test is not whether the
beneficiary was likely to receive the present enjoynent of the
property, but whether he or she had the legal right to demand it.

As we explained in Estate of Cristofani v. Conm ssioner, supra at

83 (citing CGumey v. Conm ssioner, 397 F.2d 82, 88 (9th Gr.

1968), affg. in part and revg. in part T.C. Meno. 1966-144)):

the likelihood that the beneficiary will actually
recei ve present enjoynent of the property is not the
test for determ ning whether a present interest was
received. Rather, we nust examne the ability of the
beneficiaries, in a legal sense, to exercise their
right to withdraw trust corpus, and the trustee’ s right
to legally resist a beneficiary’ s demand for paynent.

* * %

In CGumey v. Conm ssioner, supra at 82-83, the taxpayers

establ i shed an irrevocable trust for the benefit of their
children, sone of whomwere mnors. The trust agreenent provided
that followng a gift of property to the trust by the taxpayers
or any other person, each beneficiary had the right to demand
cash fromthe trust. 1d. at 83. The trust agreenent also
provided that if a beneficiary were a mnor, that beneficiary’'s
guardi an was authorized to nmake that a demand on behal f of the
child. 1d. The US. Court of Appeals for the Ninth Grcuit
acknow edged that it was extrenely unlikely that any of the m nor
beneficiaries would nmake such a demand. |d. at 87. Indeed, the
Court of Appeals noted that sonme, if not all, of the

beneficiaries did not even know they had the right to demand
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money fromthe trust. [d. at 88. Nevertheless, the Court of
Appeal s held that where the trustee could not legally resist the
demand, the gift was a gift of a present interest and the
property was subject to the annual exclusion under section
2503(b) .

The parties agree that Cyde Sr. made indirect gifts to the
beneficiaries of Cyde Sr.’s Trust when he paid the prem uns on
life insurance policies for the benefit of his children and
grandchil dren. The parties disagree, however, on the nature of
the gifts. Petitioner contends that the gifts were gifts of
present interests (and therefore subject to the annual excl usion)
because the beneficiaries had the absolute right and power to
demand wi t hdrawal s of anpbunts transferred to Clyde Sr.’s Trust.
Respondent contends that the gifts were gifts of future interests
(and therefore not subject to the annual exclusion).

Specifically, respondent argues the beneficiaries’ wthdrawal
rights were illusory because Cyde Sr. did not deposit noney with
the trustees of Cyde Sr.’s Trust but instead paid the life

i nsurance prem uns directly and because the beneficiaries did not
receive notice of the transfers. Consequently, respondent argues
that the beneficiaries had no nmeani ngful opportunity to exercise
the right of wthdrawal.

The ternms of Cyde Sr.’s Trust gave each of the

beneficiaries the absolute right and power to demand w t hdrawal s
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fromthe trust after each direct or indirect transfer to the
trust. The fact that Cyde Sr. did not transfer noney directly
to Cyde Sr.’s Trust is therefore irrelevant. Likew se, the fact
that sonme or even all of the beneficiaries may not have known
they had the right to demand wthdrawals fromthe trust does not

affect their legal right to do so. See Crumey v. Conm ssioner

supra at 86-87; Estate of Cristofani v. Conm Sssioner, supra at

80. W therefore conclude that the prem um paynents C yde Sr.
made as indirect gifts to Ayde Sr.’s Trust in 2000-2003 were
gifts of present interests and are subject to the annual
excl usi on.

Respondent argues, in the alternative, that even if we
concl ude the prem um paynents were gifts of present interests,
sonme of the gifts made in 2002 and 2003--specifically, the gifts
made to Clyde Jr., Betty, Janna, Trey, and Rory--are still
includable in Cyde Sr.’s taxable estate. This is so, respondent
argues, because the transfers of limted partnership interests to
Clyde Jr., Betty, Janna, Trey, and Rory in 2002 and 2003 used up
t heir annual exclusions and any additional gifts to those
beneficiaries during 2002 and 2003 are includable in Clyde Sr.’s
estate. W disagree.

For the reasons discussed above, we have concluded that the
val ue of property Cyde Sr. transferred to Turner & Co. is

included in his gross estate under section 2036. Consequently,
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the gifts of limted partnership interests that the estate
reported on Fornms 706 and 709 nmust be disregarded for purposes of
calculating Cyde Sr.’s adjusted taxable gifts. To do otherw se
woul d result in the double inclusion of a significant part of the
property transferred to Turner & Co. in Cyde Sr.’s estate.?!

| V. Concl usi on

In summary, we hold that the value of the property Cyde Sr.
transferred to Turner & Co. is included in his gross estate under
section 2036(a). Because section 2036 includes in a decedent’s
gross estate the fair market value of the transferred property,
i.e., the underlying assets Clyde Sr. transferred to Turner &
Co., no discount for lack of control or |lack of marketability is
appropriate. Instead, the parties should |ook to the fair market
val ue of the assets Cyde Sr. contributed to Turner & Co. as of
the date of Clyde Sr.’s death in determning the anpunt that is
included in his gross estate.

We further hold that the prem um paynents Cyde Sr. made in
2000- 2003 for life insurance policies held by Cyde Sr.’s Trust
were gifts of present interests in property to the trust
beneficiaries. By reason of the above, respondent nust disregard

the purported gifts of limted partnership interests in Turner &

3lRespondent appears to recognize this principle: in the
noti ce of deficiency, respondent increased Clyde Sr.’s taxable
estate by the net asset value of the property transferred to
Turner & Co. but nade a correspondi ng reduction to the adjusted
taxable gifts.



- 5o -
Co. in calculating Clyde Sr.’s adjusted taxable gifts in order to
prevent double inclusion of the value of the property transferred
to Turner & Co. for transfer tax purposes.

We have considered the remai ning argunments of both parties
for results contrary to those expressed herein and, to the extent
not di scussed above, find those argunents to be irrel evant, noot,
or without nerit.

To reflect the foregoing,

Deci sion will be entered under

Rul e 155.



