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DI NAN, Special Trial Judge: This case was heard pursuant

the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed. The decision to be
entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code

to
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effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

Respondent determ ned a deficiency in petitioner’s Federal
i ncome tax of $5,757 for the taxable year 1997.

The issues for decision are: (1) Wether petitioner is
entitled to head of household filing status; (2) whether
petitioner is entitled to three dependency exenption deducti ons;
and (3) whether petitioner is entitled to an earned incone
credit. Petitioner does not dispute respondent’s determ nation
that he is liable for self-enploynent inconme tax and entitled to
a deduction therefor.

Petitioner resided in Buffalo, New York, on the date the
petition was filed in this case.

Petitioner has three children who have resided with himfrom
birth: Tamaris L. Taylor, now deceased, Lakeda S. Taylor, and
Twla N Taylor. At the end of the year in issue, these children
were 20, 17, and 6 years old, respectively. Petitioner worked 20
hours per week, Tamaris was not enployed, and Lakeda and Tw |l a
were in school. The children’s nother resided in a portion of
t he same house as petitioner and the children and was enpl oyed as
a dietician. Petitioner and the children’s nother have never
been married, and custody of the children has never been legally

est abl i shed.
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Petitioner filed a Federal income tax return for taxable
year 1997 as a head of household. He clainmed three dependency
exenpti on deductions, one for each of his children, and he
claimed an earned incone credit with two qualifying children--

Lakeda and Twila. He reported the follow ng incone tax

liability:
Wage i ncone $11, 126
St andard deduction 6, 050
Per sonal exenption deduction 2, 650
Dependency exenption deducti ons 7,950
Taxabl e i nconme - 0-
Total tax -0-
Earned incone credit 3, 656

In the statutory notice of deficiency, respondent changed
petitioner’s filing status to single, disallowed the three
dependency exenption deductions, and disallowed the full anbunt
of the clainmed earned inconme credit, because petitioner had not
provi ded supporting information.

At trial, respondent’s sole argunment was that petitioner is
not entitled to head of household filing status, the dependency
exenption deductions, and the earned incone credit, because he
has not provided docunentary evi dence proving he has | egal
custody of the children.

Anmong ot her requirenents, a taxpayer generally is entitled
to a dependency exenption deduction for a child if the taxpayer
provi des over half of the child s support during the taxable

year. Secs. 151(a), (c), and 152(a). The child s gross inconme
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must not exceed the exenption anount, or the child nmust be either
under the age of 19 or a student under the age of 24. Sec.
151(c) (1).

CGenerally, an unmarried taxpayer is entitled to head of
househol d filing status if the taxpayer maintains a household
which is the principal place of abode of at |east one unmarried
child. Sec. 2(b)(1).

Under section 32, an eligible individual is allowed a credit
which is calculated as a percentage of the individual’s earned
i ncome, subject to certain limtations. Sec. 32(a)(1). Any
individual with a qualifying child is an eligible individual.

Sec. 32(c)(1). As is relevant here, the definition of a
qualifying child for purposes of section 32 includes a child of a
t axpayer who has the sane principal place of abode as the

t axpayer for nore than half of the taxable year. Sec.
32(c)(3)(A). A qualifying child nust be either under the age of
19 (or a student under the age of 24) at the close of the taxable
year, or be permanently and totally disabled at any tine during
the year. Sec. 32(c)(3)(CO).

We found petitioner to be a credible witness and accept his
testinony concerning his relationship with his children and their
residence during the year in issue. On these facts, we find it
unnecessary for petitioner to produce |egal documentation proving

he had custody of his children during that year, as respondent
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argues i s necessary. Petitioner has established to our
sati sfaction that he neets the requirenents for each of the
rel evant Code provisions. Wth respect to the dependency
exenption deductions, filing status, and earned incone credit,
there is scant evidence in the record concerning the financial
support of the children, the cost of nmaintaining their household,
or the inconme of the children’s nother. However, because
respondent was clear at trial that his sole disagreenent with
petitioner was over |egal custody of the children, we find that
respondent has conceded these issues. W accordingly hold that
petitioner is entitled to head of household filing status, the
dependency exenption deductions, and the earned incone credit as
cl ai med.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




