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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

HAI NES, Judge: Respondent determ ned the foll ow ng

deficiencies and penalties in petitioner’s Federal incone tax:



Year Defi ci ency Sec. 6662(a)! Penalty
1999 $323, 517. 00 $64, 703. 40
2000 207,511. 00 41, 502. 20

After concessions,? the issues for decision are: (1) Wether
petitioner received rental income of $16,200 in 1999 and $16, 200
in 2000% (years in issue); (2) whether ampunts disbursed to or on
behal f of petitioner by Caspian Consulting Goup, Inc. (Caspian)
during the years in issue were properly characterized as | oans or
shoul d be recharacterized as constructive dividends; and (3)
whet her petitioner is liable for accuracy-rel ated penalties under
section 6662(a) for the years in issue.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the attached exhibits, to the extent

admtted, are incorporated herein by this reference. At the tine

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure.

2 Petitioner concedes that he received the following: (1)
Capital gain of $137,880 in 1999; (2) additional incone of
$4, 415.57 in 1999 from personal expenses charged by petitioner to
Caspian’s credit card and paid by Caspian; and (3) additional
i noome of $10,000 in 2000 frompetitioner’s personal use of the
conpany aircraft.

3 In respondent’s notice of deficiency, respondent
determ ned that petitioner had received rental income of $19, 800
for 1999 and $19, 800 for 2000. However, respondent subsequently
conceded that this amount was the result of a conputational error
and asserted that petitioner received only $16,200 in each year.
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of filing the petition, petitioner resided in Atherton,
Cal i fornia.

Petitioner has a doctoral degree in political science and
master’s degrees in political science and nucl ear defense
policies. Petitioner does not have a finance or accounting
background. Petitioner works in software devel opnent.

In 1997, petitioner and Bradley K Mrrison (M. Mrrison)
formed a partnership, Prism Consulting Goup (Prisn), to devel op
software for the health care industry. On August 12, 1998,
petitioner and M. Morrison organi zed Caspi an, incorporated under
the laws of the State of California. By the end of 1998,
petitioner and M. Mrrison transferred their partnership
interests in Prismto Caspian in exchange for all of Caspian’s
stock. During 1998 and 1999, Prisnis business operations were
t aken over by Caspi an.

During the years in issue, petitioner owned 60 percent of
Caspi an’s stock and served as the chief executive officer and
presi dent on the board of directors. M. Mrrison owed the
remai ni ng 40 percent and served as chief technol ogi st and
secretary and treasurer on the board of directors. Petitioner
and M. Morrison were the sole nenbers of the board of directors.

During the years in issue, Caspian hired Canmeron & Rolling
to handle its accounting and tax matters. Craig Rolling (M.

Rol 1ing) was part owner of Caneron & Rolling. He received his
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B.A in business admnistration, a nmaster’s degree in taxation,
and has been a certified public accountant (C.P.A ) for 20 years.
M. Rolling personally prepared petitioner’s and Caspian’s tax
returns for the years in issue, and he al so provi ded general
advice to petitioner and Caspian on tax, accounting, and ot her
financial matters.

During 1999, petitioner applied for a residential loan. In
connection wth that |oan, petitioner and his wife, Gl S.
Ferrando- Teynouri an (Ms. Ferrando- Teynourian), signed a Uniform
Resi dential Loan Application (loan application). The |oan
application was not personally filled out by petitioner, but
i nstead was prepared by Reza Zargari of Gateway Residenti al
Funding. On the | oan application, under “VI. Assets and
Liabilities, Schedule of Real Estate Omed,” petitioner reported
that he had net rental |oss of $948 from property |ocated at 94
Gand Street* in Redwood City, California (Redwood City house),
and net rental inconme of $1,350 from property |located at 1271
Granville in Los Angeles, California (Los Angel es condom nium.
At the tinme the |loan application was filled out, petitioner’s
primary residence was the Redwood City house, and petitioner’s

parents lived in the Los Angel es condom ni um

4 On the loan application, due to a typographical error, 94
Grand Street appears “94 Gant Street.”
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During 1999, Caspian nmade the follow ng di sbursements to

petitioner:
9/ 16/ 1999 $578, 034. 59
10/ 7/ 1999 65, 000. 00

Total Disbursenents

For 1999: $643, 034. 59
These di sbursenents were identified on Caspian’s books as
“Enpl oyee Advances”. At the end of 1999, the advances were
converted to “notes” on Caspian’s books. Petitioner used these
funds in connection wth the purchase of a new hone.

Petitioner and Ms. Ferrando-Teynourian jointly filed a
Federal individual income tax return for 1999, reporting $233, 097
of adjusted gross incone and $136,519 of taxable incone.® They
did not report the disbursenents received from Caspi an as incone,
nor did they report rental incone.

During 2000, Caspian nmade the follow ng di sbursenents to or

on behal f of petitioner:

1/ 05/ 2000 Bill $108. 40
1/ 12/ 2000 Check 120, 000. 00
1/ 17/ 2000 Credit Card Charges 7,258. 21
2/ 29/ 2000 Tr ansf er 80, 000. 00
3/ 17/ 2000 Credit Card Charges 2,200. 00
3/ 28/ 2000 Tr ansf er 40, 000. 00
4/ 16/ 2000 Credit Card Charges 98. 52
4/ 17/ 2000 Bills 52, 000. 00

> M. Ferrando-Teynourian has a separate suit pending in
this Court, docket No. 18139-03, and is not a party to the
present case.



4/ 21/ 2000 Check 62, 364. 38
5/ 01/ 2000 Check #5330 8, 000. 00
5/ 08/ 2000 Bill 5,421.00
5/ 10/ 2000 Tr ansfer 20, 000. 00
5/ 17/ 2000 Tr ansfer 100, 000. 00
5/ 18/ 2000 Check 3, 000. 00
5/ 18/ 2000 Bill 1, 000. 00
5/ 23/ 2000 Check 500. 00
6/ 12/ 2000 Tr ansfer 120, 000. 00
6/ 26/ 2000 Bill 140. 35
7/ 17/ 2000 Credit card charges 75.78
7/ 18/ 2000 Check 2,862.74
8/ 14/ 2000 Tr ansfer 100, 000. 00
8/ 16/ 2000 Credit card charges 1, 019. 45
8/ 28/ 2000 Bill 27,767.50
9/ 15/ 2000 Check 25, 000. 00
9/ 16/ 2000 Credit card charges 892. 20
9/ 25/ 2000 Tr ansfer 50, 000. 00
9/ 28/ 2000 Bill 88. 70
10/ 23/ 2000 Tr ansfer 34, 239. 55
11/ 02/ 2000 Tr ansfer 20, 000. 00
11/ 15/ 2000 Bill 5, 350. 00
12/ 04/ 2000 Check 30, 000. 00
12/ 17/ 2000 Credit cards charges 368. 13
12/ 27/ 2000 Bill 7,545. 08
Total Di sbursenents for 2000: $927, 299. 99

These di sbursenents were identified on Caspian’s books as
“1800100 Oficer's Rec - NI". At the end of 2000, the advances
were converted to “notes” on Caspian’s books.

On Decenber 29, 2000, petitioner used voluntary payrol
deductions to reinburse Caspian $448,344.76. O this anount,
$48, 344. 76 represented paynent of interest and $400, 000
represented repaynent of the disbursenents. Caspian reported
interest incone on its 2000 tax return, reflecting petitioner’s

paynment of interest.
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Petitioner and Ms. Ferrando-Teynourian jointly filed a
Federal individual inconme tax return for 2000, reporting $797, 682
of adjusted gross inconme and $637, 805 of taxable incone. They
did not report the disbursenents made by Caspi an as incone, nor
did they report rental incone.

During the years in issue, Caspian nade no fornma
decl aration or paynment of a dividend. Petitioner and Caspian did
not execute formal |oan instrunments with respect to the anmounts
di sbursed to or paid on behalf of petitioner.

In the fall of 2001, respondent’s exam ning agent, Roseann
Kacheris (Ms. Kacheris), began investigating Caspian’ s corporate
tax returns for 1999 and 2000. During the course of her
i nvestigation, she also exam ned petitioner’s individual incone
tax returns for the years in issue.

On July 24, 2003, respondent issued petitioner a notice of
deficiency for 1999 and 2000. 1In the notice, respondent made the

follow ng increases to petitioner’s taxable incone:

1999

Type of Adj ustnent Anpbunt of | ncrease
Capital gain $137, 880
|tem zed deductions 24, 149
Exenpti ons 5,155
Rental incone 19, 800

D vi dends 647, 290

Total Adjustnments for 1999: $834, 274
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2000

Type of Adj ust nent Ampunt of | ncrease
| tem zed Deducti ons $15, 263
Rental | ncone 19, 800

D vi dends 488, 955

Total Adjustnments for 2000: $524, 018
Respondent increased petitioner’s tax liability by $323,517 and
$207, 511, and inposed section 6662(a) penalties of $64,703.40 and
$41,502. 20 for 1999 and 2000, respectively.

On Cct ober 22, 2003, petitioner filed his petition with the
Court, alleging that he did not receive rental incone, that
respondent inproperly recharacterized the | oans as constructive
di vidends, and that he was not |iable for the section 6662(a)
accuracy-related penalties as set forth in respondent’s notice of
defi ci ency.

OPI NI ON

A. Petitioner Did Not Have Unreported Rental | ncone

Respondent determ ned that petitioner received but failed to
report rental incone in the amounts of $16,200 in 1999 and
$16, 200 in 2000. Petitioner bears the burden of proof to show
that respondent erred in making this determnation. Rule 142(a).

On the 1999 residential |oan application, petitioner
reported “net rental incone” of $1,350 fromhis Los Angel es
condom nium M. Kacheris, respondent’s exam ni ng agent,
testified that her sole reason for determning that petitioner
received rental income of $16,200 in 1999 and $16, 200 in 2000 was

from statenents made by petitioner on the | oan application.
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However, petitioner credibly testified that, when M. Zargari was
preparing the | oan application, petitioner believed the |oan
application was asking for the “net rental value”, or the anount
petitioner woul d have received had he rented out the property.
In addition, petitioner credibly testified that his parents were
living in the Los Angel es condom nium he did not charge his
parents rent, and he did not receive any rent.

Respondent argues that we do not have to accept petitioner’s

sel f-serving testinony, citing Mendes v. Conm ssioner, 121 T.C.

308 (2003). In Mendes, the taxpayer was contesting a 10-percent
additional tax on an early distribution froma qualified
retirement plan inposed under section 72(t). 1d. at 319-320.

The taxpayer argued that a bank had previously wthheld the 10-
percent additional tax but offered no docunentation to verify his
testinmony. 1d. The Court held that it did not have to rely on
the taxpayer’'s self-serving testinony when he failed to present
ot her evidence that the 10-percent additional tax was previously
wi t hhel d.

Unli ke the taxpayer in Mendes, petitioner is asserting that
he never received incone. W recognize the inherent difficulty
in proving a negative, and because we find petitioner’s testinony
to be credible and his explanation of the |oan application

persuasi ve, we accept petitioner’s testinony.
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G ven petitioner’s credi bl e and persuasi ve expl anati on of
the |l oan application, we find that peitioner has nmet his burden
of proof. Based on the above, we hold that petitioner did not
receive rental inconme during the years in issue and is thus not
liable for any inconme tax deficiencies relating to rental incone.

B. Respondent | nproperly Recharacterized Petitioner’s Loans as

Constructive Dividends

Respondent determ ned that disbursenents nmade by Caspian to
and on behal f of petitioner during the years in issue were
constructive dividends and not | oans. The resolution of this
i ssue does not depend on which party bears the burden of proof.
On the basis of the evidence in the record, we hold that the
anounts di sbursed to petitioner were | oans.

Whet her a corporation’s disbursenents to an enpl oyee-
shar ehol der are | oans or constructive dividends depends on
whet her, at the tine of the disbursenents, the enpl oyee-
sharehol der intended to repay the anobunts received and the

corporation intended to require paynent. J.A Tobin Constr. Co.

v. Comm ssioner, 85 T.C 1005, 1022 (1985); Elec. & Neon, Inc. V.

Conm ssioner, 56 T.C. 1324, 1338-1339 (1971), affd. w thout

publ i shed opinion 496 F.2d 876 (5th Gr. 1975); Mele v.

Commi ssioner, 56 T.C 556, 567 (1971), affd. w thout published

opinion 474 F.2d 1338 (3d Cr. 1975). |If repaynent was intended

at the tinme of disbursenent, the anobunts are generally considered
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| oans. Mele v. Comi ssioner, supra at 567. On the other hand,

if no repaynent was intended, the anounts are to be considered
constructive dividends. |d.
This determ nation depends on all the facts and

ci rcunst ances surrounding the transactions. Estate of Chismyv.

Comm ssi oner, 322 F.2d 956, 960 (9th Cr. 1963), affg. T.C. Meno.

1962-6; J.A. Tobin Constr. Co. v. Commi ssioner, supra at 1022;

Mele v. Commi ssioner, supra at 567; Roschuni v. Comm ssioner, 29

T.C 1193, 1201-1202 (1958), affd. 271 F.2d 267 (5th G r. 1959).
When an enpl oyee-sharehol der is in substantial control of the

corporation, such control invites special scrutiny. Roschuni v.

Commi ssi oner, supra at 1202. Mere declarations by an enpl oyee-

sharehol der that he intended a transaction to constitute a | oan
are insufficient if the transaction fails to neet nore reliable

indicia of debt. J.A Tobin Constr. Co. v. Conmmni SSioner, supra

at 1022.
I n maki ng the necessary factual determ nation, courts have
| ooked to a nunber of objective factors, including:

(1) [Whether the promse to repay is evidenced by a
note or other instrunment; (2) whether interest was
charged; (3) whether a fixed schedule for repaynents
was established; (4) whether collateral was given to
secure paynent; (5) whether repaynents were made; (6)
whet her the borrower had a reasonabl e prospect of
repayi ng the | oan and whether the | ender had sufficient
funds to advance the loan; and (7) whether the parties
conducted thenselves as if the transaction were a | oan.
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Welch v. Comm ssioner, 204 F.3d 1228, 1230 (9th Cr. 2000), affg.

T.C. Meno. 1998-121; see also J.A. Tobin Construction Co. V.

Conm ssi oner, supra at 1022. No single factor is controlling,

and the transacti on nust be exanm ned as a whole. Wlch v.

Conmi ssi oner, supra at 1230. W address each of these factors in

turn.

1. Petitioner’'s Promise To Pay Was Not Evi denced by a Note

The absence of a note or other | oan docunentation is

i ndicati ve of a constructive divi dend. Mele v. Commi ssi oner,

supra at 568-569; see al so Roschuni v. Comm ssioner, supra at

1201-1202; Jones v. Commi ssioner, T.C Meno. 1997-400, affd.

wi t hout published opinion 177 F.3d 982 (11th G r. 1999); Wi gel

V. Conm ssioner, T.C. Menob. 1996-485. However, | oans w t hout

docunent ati on are not uncommon between a sharehol der and a
closely held corporation, and such docunentation is not a
prerequisite to finding that a | oan exists. Mele v.

Conmi ssi oner, supra at 568-569; Wiqgel v. Conmm SSioner, supra.

Petitioner stipulated that he did not execute formal | oan
docunents with respect to the disbursenents nade by Caspi an
during the years in issue. Wile this factor alone is not
determ native, it weighs in favor of finding a constructive

di vi dend.
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2. Petitioner Paid $48,344.76 in |nterest

The paynent of interest indicates the existence of a |oan.

Crowl ey v. Conm ssioner, 962 F.2d 1077 (1st Cr. 1992), affg.

T.C. Meno. 1990-636; see al so Roschuni v. Comm ssioner, supra at

1201-1202; Jones v. Conmmi Ssioner, supra.

At trial, M. Rolling testified that an interest rate of 6.2
percent was charged. On the other hand, petitioner testified
that he was uncertain as to the percentage, but he believed the
An interest rate was prine plus one. Respondent argues that the
contradictory testinony of M. Rolling and petitioner casts doubt
on whether interest was charged. However, petitioner, M.
Rolling, and M. Morrison all credibly testified that they knew
interest was being charged. |In addition, petitioner paid
$48,344.76 in interest on Decenber 29, 2000. While there may
have been some confusion as to the rate of interest, the stated
intent of the parties and the actual paynent of interest weighs
in favor of finding a | oan.

3. There Was No Fi xed Schedul e for Repaynent

The lack of a fixed schedule for repaynent is indicative of

a constructive dividend. See Crowl ey v. Conmmi SSioner, supra;

Roschuni v. Conmm ssioner, supra at 1201; Jones v. Conmi Ssi oner,

supra. Petitioner testified at trial that there was no fi xed
schedul e for repaynment. This factor weighs in favor of finding a

constructive divi dend.
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4. No Coll ateral Secured Repaynent of the Loan

The |l ack of collateral pledged to secure repaynent is

i ndicative of a constructive dividend. See Crowl ey v.

Conmi ssi oner, supra at 1083; Roschuni v. Conm ssioner, supra at

1201-1202; Jones v. Conmmi Ssioner, supra. Petitioner testified

that he was not asked to provide collateral, but he understood
his shares of Caspian woul d secure repaynent. Under California
State law, a creditor can acquire an enforceable security
interest in collateral by having the debtor sign a security
agreenent and deliver the certificated security to the secured
party. Cal. Com Code secs. 8301, 9203(b) (Wst 2005). The
record is devoid of any evidence that petitioner signed a
security agreenent or delivered his Caspian stock to Caspi an.
Therefore, we find that there was no collateral, including the
Caspi an stock, pledged to secure repaynent. This factor weighs
in favor of finding a constructive dividend.

5. Petitioner Made Repaynents of $400, 000

Repaynents of the anmpunts di sbursed indicate the existence

of aloan. Crowl ey v. Conmi ssioner, supra at 1083; see al so

Mele v. Commi ssioner, supra at 568; Roschuni v. Commi ssi oner,

supra at 1201; Weigel v. Conm Ssioner, supra. However, to be

persuasi ve, the anmounts of repaynents in conparison to the
anounts owed nust be substantial and not nerely nomnal. Mele

v. Conm ssioner, supra at 568.
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During the years in issue, Caspian nade disbursenents to or
on behalf of petitioner in amounts totaling $1, 570, 334. 58.
Caspi an reflected the di sbursenents on its books as either
advances, officer’s receivables, or notes. On Decenber 29, 2000,
petitioner repaid a total of $448,344.76, of which $400, 000 was
applied to reduce the bal ance of the notes receivabl e accounts.
Petitioner’s repaynent of slightly nore than 25 percent of the
total disbursements was substantial and not nmerely nomnal. This
factor weighs in favor of finding a | oan.

6. Petitioner Had a Reasonabl e Prospect of Repaynment

A reasonabl e prospect of repaynment indicates the existence

of a loan. See Welch v. Conm ssioner, 204 F.3d 1228, 1231 (9th

Cir. 2000). A taxpayer’s insolvency or financial difficulty
casts doubt on the ability to repay and thus on the
characterization of a disbursenment as a | oan. See id.

Petitioner and his wife reported adjusted gross incone of
$233, 097 and $797,682 for 1999 and 2000 respectively. On
Decenber 29, 2000, petitioner repaid $400, 000, |eaving
$1, 170, 334.58 outstanding. G ven petitioner’s inconme and history
of repaynent, petitioner had a reasonabl e prospect of repaying
t he remai nder of the disbursenments. This factor weighs in favor
of finding a |oan.

7. The Parties Involved Treated the D sbursenents as Loans

The conduct of the parties may indicate the existence of a
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| oan. Morrison v. Comm ssioner, T.C. Menpb. 2005-53; see Welch v.

Conmi ssi oner, supra at 1230; Baird v. Comm ssioner, 25 T.C. 387,

395 (1955).

Petitioner credibly testified that, at the tinme the
di sbursenents were nmade, he intended the disbursenments to be
| oans, he believed that interest would be charged, and he
under st ood that he woul d have to repay the anounts di sbursed.
During 2000, petitioner paid $48,344.76 in interest and repaid
$400, 000 of the disbursenents.

M. Morrison, the mnority sharehol der of Caspian, credibly
testified that he understood the anmounts di sbursed to petitioner
were | oans, and he expected petitioner to repay the | oans
together wth interest.

I n addition, Caspian reported petitioner’s $48, 344.76
paynment as interest inconme on its 2000 incone tax return.

Caspi an treated the disbursenents to petitioner as notes
recei vabl e, indicating Caspian’ s expectation that the anmounts
woul d be repaid.

The behavi or of the parties weighs heavily in favor of
finding a | oan.

Sunmary

While three of the seven factors weigh in favor of finding a
constructive dividend, we find those factors to be |ess

persuasive in the present case. In transactions between
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sharehol ders and cl osely held corporations, formalities are often
not followed. A lack of formality does not preclude treatnent of

di sbursenents as |loans. See Mele v. Conni ssioner, supra at 568-

569. The absence of a note does not outweigh the behavi or of
petitioner or Caspian in treating the disbursenents as |oans. In
addition, the fact that petitioner paid back a substanti al
portion of the disbursenents indicates that the |ack of

collateral and the |ack of a set repaynent schedul e did not
dimnish his intent to repay.

Petitioner and M. Morrison understood the anounts disbursed
to be loans. Petitioner acted in a manner consistent with the
exi stence of a |loan, as denonstrated by his paynent of interest
and substantial repaynent of a portion of the anounts disbursed.
Due to his salary and his history of repaynent, petitioner had a
reasonabl e prospect of repaying the disbursenents in full. Based
on the evidence in the record, we hold that the anounts disbursed
to petitioner during the years in issue were |oans.5

C. Petitioner is Not Liable for Section 6662 Accuracy-Rel at ed

Penalties
Respondent assessed section 6662(a) penalties of $64, 703. 40

and $41, 502. 20 agai nst petitioner for 1999 and 2000,

6 This finding does not include the follow ng anobunts
conceded by petitioner: (1) Capital gain of $137,880 received in
1999, and (2) additional income of $4,415.57 and $10, 000 received
in 1999 and 2000, respectively.
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respectively. Petitioner contests these penalties, arguing that
there was no underpaynent of tax, or in the alternative,
petitioner had reasonabl e cause for his underpaynent of taxes.

Section 6662(a) inposes an accuracy-related penalty of 20
percent of the underpaynent of tax attributable to negligence or
di sregard of the rules or regulations,’” or attributable to a
substanti al understatenment of incone tax.® Sec. 6662(a), (b)(1)
and (2). However, no penalty will be inposed if the taxpayer had
reasonabl e cause for the underpaynent of tax and the taxpayer
acted in good faith. Sec. 6664(c); secs. 1.6662-3(a), 1.6664-
4(a), Inconme Tax Regs.

The Comm ssioner bears the burden of production with respect

to penalties. Sec. 7491(c); Hi gbee v. Conm ssioner, 116 T.C.

438, 446-447 (2001). However, the taxpayer nust show that he had
reasonabl e cause and acted in good faith. Rule 142(a).

Petitioner conceded that he received, but did not report,
long-termcapital gain of $137,880, additional incone of

$4,415.57 in 1999, and additional inconme of $10,000 in 2000. W

" Negligence is defined as the “failure to make a
reasonabl e attenpt to conply with the provisions of this title,
and the term‘disregard’ includes any carel ess, reckless, or
intentional disregard.” Sec. 6662(c); sec. 1.6662-3(b)(1),
| ncome Tax Regs.

8 There is a substantial understatenment of incone tax for
any year if the amount of understatenent exceeds the greater of
10 percent of the tax required to be shown on the return, or
$5000. Sec. 6662(d).
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do not need to reach the issues of whether the resulting
under paynments were substantial or were due to negligence because
we find petitioner had reasonabl e cause and acted in good faith.
A taxpayer’s reliance on the advice of a professional as to
the tax treatnent of certain itens does not automatically

constitute reasonabl e cause. Neonat ol ogy Associ ates V.

Commi ssioner, 115 T.C. 43, 98-99 (2000), affd. 299 F.2d 221 (3d

Cir. 2002); see sec. 1.6664-4(c)(1l), Inconme Tax Regs. For a

t axpayer to reasonably rely on the advice of a professional, the
t axpayer must show. (1) The adviser was a conpetent professional
who had sufficient expertise to justify reliance; (2) the

t axpayer provided necessary and accurate information to the

advi ser; and (3) the taxpayer actually relied in good faith on

the adviser’s judgnent. Neonatol ogy Associates v. Conm Ssioner,

supra at 98-99.

M. Rolling has a B.A in business adm nistration and a
master’s degree in taxation. He is a licensed C P. A and has
been practicing for nore than 20 years. During the years in
issue, M. Rolling prepared tax returns for petitioner and
Caspi an, and served as a general consultant to both on tax-
rel ated i ssues. Throughout the course of M. Rolling's
testinony, we found himto be a conpetent professional who had
sufficient expertise to justify petitioner’s reliance. Based

upon the testinony of petitioner and M. Rolling regarding the
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anounts of inconme not reported but eventually conceded by
petitioner, the characterization of those anounts was open to
reasonabl e doubt at the time petitioner filed his returns. Based
upon M. Rolling s testinony and on ot her evidence submtted, we
find that M. Rolling was provided with necessary and accurate
information by both petitioner and Caspian. Finally, based upon
petitioner’s credible testinony, we find that petitioner relied
on M. Rolling for the preparation of his tax returns during the
years in issue, and that petitioner’s reliance was in good faith.

For the foregoing reasons, we conclude that petitioner
reasonably and in good faith relied on the advice of a conpetent
prof essional, and we hold that petitioner is not |iable for the
section 6662(a) penalties.
Concl usi on

We hold that petitioner did not receive rental inconme during
the years in issue and is thus not liable for any incone tax
deficiencies relating to rental inconme. W further hold that
di sbursenents nade by Caspian to and on behal f of petitioner were
| oans and not constructive dividends. Finally, we hold that
petitioner is not |iable for accuracy-rel ated penalties.

I n reaching our holdings, we have considered all argunents
made, and, to the extent not nentioned, we conclude that they are

moot, irrelevant, or without nerit.



To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




