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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed. Pursuant to section 7463(b),

the decision to be entered is not reviewable by any other court,

and this opinion shall not be treated as precedent for any other

Unl ess ot herwi se indicated, subsequent section references
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are to the Internal Revenue Code as amended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

This case arises froma request for relief fromjoint and

several liability under section 6015(f) with respect to
petitioner’s unpaid joint tax liabilities for 1995 through 1997.
The issues for decision are whether: (1) The “section 6330
notice” issued to petitioner is valid; (2) petitioner’s request
for relief fromjoint and several liability was tinely; and (3)
petitioner is entitled to relief fromjoint and several liability
under section 6015(f) for each year.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the exhibits received into evidence
are incorporated herein by reference. At the tinme the petition
was filed, petitioner resided in California.

Petitioner married M. Thonpson in 1979. During the first
part of the marriage, petitioner did not work outside of the
home. Petitioner started working as an adm ni strative assi stant
for her current enployer, A lnterior Architects, in Novenber
1994.1 M. Thonpson was enpl oyed as a certified public
accountant, specializing in tax controversies, audits, and tax

returns; he opened his own firm around 1989.

! The record does not contain any information as to
petitioner’s education |evel.
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Petitioner and M. Thonpson filed a joint Form 1040, U. S
| ndi vi dual I ncone Tax Return, for each of the years at issue.
The Federal income tax returns were filed wthout remttance of
the taxes due. The assessed taxes, as of the date of filing, are

summari zed as foll ows:

Year Tax shown on return
1995 $14, 977
1996 9, 733
1997 9,294

No notices of deficiency were issued.

Petitioner and M. Thonpson separated in 1997, and
petitioner was referred by the Battered Wnen of Contra Costa
County to an attorney, M. Mats. M. Mats represented
petitioner in her divorce and bankruptcy proceedi ngs.

Petitioner filed for bankruptcy in March 1999. Petitioner’s
unpaid tax liabilities for 1988 through 1994 were di scharged on
June 16, 1999; the unpaid tax liabilities for 1995 t hrough 1997
wer e not di scharged.

M. Thonpson filed for divorce in Novenber 1998, and it
becane final on Decenber 29, 1999. The divorce decree provides
that petitioner and M. Thonpson were to remain jointly liable
for the paynent of the Federal inconme tax liabilities for 1995
t hrough 1997. Petitioner was to negotiate her tax liabilities
“to the |l owest total anmpunt and nonthly paynents possible” by

submtting an offer-in-conpromse (OC) to the Internal Revenue
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Service (IRS). Thereafter, M. Thonpson agreed to pay petitioner
50 percent of each nonthly paynent. The divorce decree reserved
M. Thonpson's rights to discharge his tax liabilities for 1986
t hrough 1997 in bankruptcy or to submt an OC. M. Thonpson
filed for bankruptcy, and his unpaid tax liabilities for 1988
t hrough 1997 were di scharged on June 4, 2004.

On August 30, 2000, the IRS issued a Letter 3172, Notice of
Federal Tax Lien Filing and Your Right to a Hearing under |IRC
6320, to petitioner and M. Thonpson for 1996 and 1997. The
noti ce, however, was addressed to M. Thonpson’s place of
busi ness.

On Cctober 13, 2003, the IRS issued to petitioner seven
Notices CP 504, “Urgent!! W intend to | evy on certain assets.

Pl ease respond NOWN, stating that the IRS intended to | evy upon
petitioner’s assets for 1988 through 1990, 1993, and 1995 t hrough
1997. Each notice showed a “Current Bal ance” for the referenced
year even though petitioner’s tax liabilities for 1988 through
1994 had been di scharged in bankruptcy. |In response, petitioner
contacted the IRS and M. Mdats to resolve her tax matters.

On Cctober 28, 2003, the IRS issued to petitioner a section
6330 notice; i.e., a Letter 1058, Final Notice of Intent to Levy
And Notice of Your Right to a Hearing. The section 6330 notice
i ncluded references to years and tax liabilities that had been

di scharged in bankruptcy and is reproduced as foll ows:
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Tax Year Tax Assessed |nterest Penal ty Tot al
type
1040 1988 $2, 299. 81 $602. 14 -0- $2, 901. 95
1040 1989 16, 679. 32 4,583. 03 -0- 21, 262. 35
1040 1990 12, 773. 58 3,539.61 -0- 16, 313. 19
1040 1993 23,541. 93 6,471. 93 -0- 30, 013. 86
1040 1995 12, 051. 08 9,221.13 $2, 754. 24 24, 026. 45
1040 1996 497. 17 207. 65 14. 80 719. 62
1040 1997 5, 204. 43 1,613.16 624. 08 7,441. 67
Total anmpunt due 102, 679. 09
On Septenber 14, 2004, the IRS issued to petitioner a

Letter 2050, Pl ease Cal

US About Your Overdue Taxes or Tax

Returns. The notice is reproduced as foll ows:
Tax Year Tax Assessed | nt er est Penal ty Tot al
type
SPASMI 1995 $12, 051. 08 $11, 243. 10 $2, 754. 24 $26, 048. 42
SPASMI 1996 497. 17 274. 64 14. 80 786. 61
SPASMI 1997 5, 204. 43 - 0- 624. 08 5,828.51
Total amount due 32,663.54
On Septenber 19, 2005, the IRS issued to petitioner a Notice

CP 49, Overpaid Tax Appl
petitioner that the IRS

account.

ied to O her Taxes You Ome, informng

applied her $40.51 refund for 2004 to her

Sonetinme in Decenber 2005, petitioner was referred by the

State Bar of California
petitioner’s Form 8857,
Separation of Liability
prior counsel,
petitioner’s file until
The State bar

expired.

declaring M. Mats inel

M. Mpats,

to her present counsel, who filed

Request for I nnocent Spouse Relief (And
and Equitable Relief). Petitioner’s
di sappeared and did not return
the 2-year limtations period had
i ssued an order on July 8, 2005,

igible to practice law. M. Mats
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tendered his resignation with charges pendi ng on October 20,
2005, effective Decenber 4, 2005.

Petitioner’s request for relief, received by respondent on
March 20, 2006, was deni ed because it was received nore than 2
years after the first collection activity, the section 6330
notice issued October 28, 2003.

Di scussi on

Joint and Several Liability and Section 6015(f) Relief

Section 6013(d)(3) provides that if a joint return is filed,
the tax is conputed on the taxpayers’ aggregate incone, and
l[tability for the resulting tax is joint and several. See also
sec. 1.6013-4(b), Income Tax Regs. But the IRS may relieve a
taxpayer fromjoint and several liability under section 6015(f)
if, taking into account all the facts and circunstances, it is
i nequitable to hold the taxpayer liable for any unpaid tax or
deficiency and he does not qualify for relief under section
6015(b) or (c). Except as otherw se provided in section 6015,
petitioner bears the burden of proof with respect to her

entitlenent to relief. See Rule 142(a); At v. Conm ssioner, 119

T.C. 306, 311 (2002), affd. 101 Fed. Appx. 34 (6th Gr. 2004).

1. 2-Year Limtations Period

Section 1.6015-5(b)(1), Inconme Tax Regs., provides that an
el ecting spouse nust apply for relief no later than 2 years from

the date of the IRS s first collection activity against the
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el ecting spouse after July 22, 1998. The term “collection
activity” is defined to include a section 6330 notice, which is
al so defined as the notice the IRS sends to taxpayers informng
themof the IRS s intent to levy and their right to request a
hearing. See sec. 1.6015-5(b)(2)(i) and (ii), Inconme Tax Regs.
Respondent argues that the section 6330 notice is valid
despite including references to years and tax liabilities that
had been di scharged in bankruptcy. Respondent all eges:
“Al t hough there nmay have been sone confusi on over whet her
petitioner was |liable” for 1988 through 1990 and 1993, “there was
no confusion as to whether petitioner was |liable” for 1995
t hrough 1997. According to respondent, petitioner knew that she
had tax liabilities for 1995 t hrough 1997, and she knew how nuch
she owed for each year. Respondent further asserts that
petitioner could have filed for relief at any tinme during the 2-
year period, and the RS s representations had “no bearing on
petitioner’s ability to file a tinmely request”. Finally,
respondent argues that because petitioner’s request for relief
was untinmely, he did not abuse his discretion by denying the
requested relief.

[11. Validity of the Section 6330 Notice

As a general rule, notices containing technical defects are
valid unless the taxpayer has been prejudiced or msled by the

error and he has not been afforded a neani ngful opportunity to
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[itigate the claim See Estate of Yaeger v. Comm ssioner, 889

F.2d 29, 35 (2d Gr. 1989) (deficiency notice referenced wong
year but attachnents referenced correct year), affg. T.C Meno.

1988-264; Planned Invs., Inc. v. United States, 881 F.2d 340, 343

(6th Cr. 1989) (notice of assessnent referenced wong period but
t axpayer knew correct period fromcontacts with IRS); see al so

Sanderling, Inc. v. Conmm ssioner, 571 F.2d 174, 176 (3d Gr.

1978) (deficiency notice is valid if a taxpayer has not been
msled as to the year or anount involved; notice was valid since
it referenced correct year and transaction despite references to

wrong years), affg. 66 T.C. 743, 749 (1976); Petalunma FX

Partners, LLC v. Comm ssioner, T.C Meno. 2007-254 (a notice

containing errors as to the taxable year may still be valid where
t he taxpayer reasonably could not be msled as to the taxable

period involved); United States v. Rabinovici, 99 AFTR 2d 2007-

1812, 2007-1 USTC par. 50,467 (E.D.N. Y. 2007) (section 6330
notice referenced wong period for an assessed trust fund

recovery penalty). Notices “‘nust neet the general °‘fairness’

requi renent of due process.’” Estate of Yaeger v. Conm Ssioner,
supra at 35 (quoting Planned Invs., Inc. v. United States, supra
at 344).

The Court has stated that in determ ning whether a notice is
valid despite an error, it |looks at the notice, any attachnents,

and the circunstances surrounding the notice’s issuance and
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recei pt to determ ne whether the taxpayer could have been

reasonably confused or msled. See Upchurch v. Conm ssioner,

T.C. Meno. 2007-181 (deficiency notice referencing wong year was
valid since attachnents referenced correct year and transactions;
t axpayer referenced correct year in his witten protest and
participated in 3 years of reviewwith the IRS before its
I ssuance) .

If there is a requisite showing of prejudice or detrinent to
t he taxpayer because of the RS s actions, the IRS may be
precluded fromclaimng the benefit of a limtations period. See

Stallard v. United States, 12 F.3d 489, 491-492, 496 (5th Cr

1994) (“Bureaucratic ineptitude and indifference” conmbined with
the RS s adm ssions that the Form 23C contai ned the wong tax

period nmade the sunmary record invalid); see also United States

v. Rabinovici, supra at 2007-1819, 2007-1 USTC par. 50,467, at

88,290 (if a taxpayer is msled or prejudiced as a result of the
| RS s use of a date identifier in a section 6330 notice, then the
| RS shoul d be estopped fromclaimng the benefit of the

suspension of the imtations period); Carter v. United States,

110 Fed. Appx. 591, 595-596 (6th Cir. 2004) (taxpayer was denied
procedural due process where IRS letter erroneously inforned
taxpayer of the limtations period, and she allowed her claimto
expire since she believed that she had until that date to file

suit); cf. Century Data Sys., Inc. v. Conm ssioner, 86 T.C 157
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(1986) (IRS could not issue a corrected notice of deficiency
after the statute of limtations for assessing the tax had

expired); Cary v. Conm ssioner, 48 T.C. 754, 766 (1967) (Form 872

was invalid where a revenue agent altered the tax period w thout
t he taxpayer’s consent).

As respondent contends, it is plausible that petitioner was
not msled or prejudiced given that petitioner knew 1988 through
1990 and 1993 had been di scharged in bankruptcy while 1995
t hrough 1997 had not. On the other hand, while taking into
account the circunmstances of the issuance and receipt of the
section 6330 notice, it is also plausible that petitioner may
have been prejudiced or m sled. Because petitioner’s section
6330 notice referenced years and liabilities that had been
di scharged in bankruptcy, she tel ephoned respondent’s collections
office on October 21, 2003. Petitioner testified about her
remenbrances of her contacts with the IRS:

(1) Acollections officer inforned petitioner that the

tax for those 4 years had not been discharged in

bankruptcy, the officer could not delay collection

activity, petitioner should file an O C pronptly, and
petitioner should contact respondent’s bankruptcy

of fice;

(2) Ms. Bustanente? informed petitioner that the tax

for the 4 years had been renoved but added back in, and
she woul d have to figure it out because the IRS s records were

2 |t was represented that Ms. Bustanmente is a bankruptcy
specialist in respondent’s collections insolvency office.
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not appropriately associated with petitioner’s Social Security
nunmber. Allegedly, M. Bustanmente also informed petitioner that
she could not file an O C because her account was frozen

coll ections could not take any action against her, and no one
could do anything until her account was correct;

(3) Ms. Bustamente contacted petitioner on April 1
2004, to informpetitioner that her account had been
corrected, and she remained jointly liable for 1995

t hrough 1997. Allegedly, M. Bustanente al so advi sed
petitioner that she could not submt an OCuntil M.
Thonpson was di scharged from bankruptcy because a joint
tax return was filed and collections could not take any
action against her until his bankruptcy was cl osed.

Al |l egedly, Ms. Bustanente stated that the I RS woul d
notify petitioner when M. Thonpson was out of
bankr upt cy;

(4) petitioner called the IRS s collections office
monthly to confirm her “extension”. But petitioner
stopped calling in May 2005 because a col |l ections
officer, allegedly, told her to quit calling, her
account was clear, there was no attenpt to collect from
her, M. Thonpson was still in bankruptcy, petitioner
was wasting the IRS s tine, and if the I RS needed
petitioner, they would contact her; and

(5) petitioner contacted the collections office and M.
Bustanente after receiving the letter 2050. M.
Bustanente infornmed petitioner that M. Thonpson
received a discharge in md-2004. Petitioner testified
that she commented: “you nean to tell nme that when the
IRS told ne not to call themanynore, that there was no
effort to collect fromnme * * * Fred had al ready been
di scharged”, and Ms. Bustanente allegedly replied
“apparently so. Well, we’'re behind in our posting.”

Al t hough respondent did not chall enge the substance of
petitioner’s testinony, the Court, nevertheless, finds that
petitioner has not proven that she was msled or prejudiced with
respect to the notice’ s issuance and her receipt thereof. See

Upchurch v. Conm ssioner, supra. There is no evidence in the




- 12 -
record establishing that petitioner was m sled or prejudiced
ot her than her self-serving testinony and her notes of her
conversations with I RS personnel. Neither Ms. Bustanente nor the
collections officers were called as witnesses.® Neither M.
Bustanente’s nor the collections officers’ “Case Activity
Records” or other “workpapers” were entered into evidence, and it
has not been established that Ms. Bustanmente was, under the
ci rcunstances, required to make a report or other notation of the
content of petitioner’s telephone calls. Sinply put, the Court
does not accept petitioner’s self-serving testinony. See Ceiger

v. Comm ssioner, 440 F.2d 688, 689 (9th Gr. 1971), affg. per

curiamT.C. Meno. 1969-159; Urban Redev. Corp. v. Conm ssioner,

294 F.2d 328, 332 (4th Gir. 1961), affg. 34 T.C. 845 (1960).
The parties agree that respondent sent the follow ng

encl osures to petitioner with her section 6330 notice: (1) A

bl ank Form 12153, Request for a Collection Due Process Hearing;

(2) Publication 594, What You Shoul d Know About the IRS

Col I ection Process; and (3) Publication 1660, Collection Appeal

Ri ghts. Al though the section 6330 notice and pages 2 and 3 of

Publication 594 invite taxpayers to “call us * * * at the

t el ephone nunber” provided, the section 6330 notice and

Publ i cation 594 al so explain that a taxpayer nust request a

3 It was represented that Ms. Bustanmente recalls having
conversations with petitioner but clains to have no recollection
of the substance of the conversations.
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hearing (CDP hearing) within 30 days of the date on which the
section 6330 notice was issued. Publication 594 also explains
the issues that may be di scussed at the CDP hearing, including
bankruptcy matters, errors in assessnent, and spousal defenses.
Publ i cati on 1660 descri bes the procedures for requesting a CDP
hearing, the process thereafter, and the issues that may be

rai sed at the CDP hearing; e.g., spousal defenses.

Had petitioner requested a CDP hearing as prescribed by the
section 6330 notice and its enclosures, rather than sinply
calling the IRS s collections office, she could have protected
herself by challenging the liabilities and raising a spousal
defense at her CDP hearing as contenpl ated by section 6330.%
Petitioner was represented by counsel who should have filed, or
advised his client to file, either a request for a CDP hearing or
atinely request for relief fromjoint and several liability
pursuant to section 6015(f), notw thstandi ng the anbi guous
| anguage inviting taxpayers to “call us”.

The Court also notes that petitioner failed to submt an OC
as directed by her 2000 divorce decree. To a limted extent,

petitioner could have protected herself by submtting the O C and

4 Sec. 6330(a) affords taxpayers the right to notice and an
opportunity for a hearing before the Comm ssioner can proceed
with the collection of a tax by levy. The taxpayer nust request
the hearing during the 30-day period that comences the day after
the date of the section 6330 notice. See sec. 301.6330-1(c)(1),
Proced. & Adm n. Regs.
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by seeking rei nbursement from M. Thonpson. Petitioner failed to
exercise her rights with respect to M. Thonpson and i S now
attenpting to use that failure as a basis for proceedi ng agai nst
t he Governnent via a request for relief fromjoint and several
ltability. Finally, petitioner may still be able to file an O C,
and it appears that she may still be able to enforce the
agreenent with M. Thonpson as directed by her divorce decree.

The Court finds that, on the basis of all the facts and
ci rcunst ances, the section 6330 notice issued to petitioner on
Cct ober 28, 2003, is valid.

| V. Equitabl e Estoppel?®

Petitioner has nade an argunent sounding in estoppel. To
establish equitabl e estoppel against the Governnent in the Ninth
Circuit,®alitigant nust show the following: (1) The party to
be estopped nmust know the facts; (2) he nust intend that his
conduct be acted on or nust so act that the party asserting
estoppel has a right to believe it is intended; (3) the party

asserting estoppel nust be ignorant of the true facts; (4) the

> The Court nay apply equitable principles to cases
properly within its jurisdiction. See Estate of Ashman v.
Commi ssioner, 231 F.3d 541, 545 (9th Cr. 2000) (and the cases
cited thereat), affg. T.C. Menp. 1998- 145.

6 But for sec. 7463(b), an appeal would lie with the Court
of Appeals for the Ninth Circuit. See sec. 7482(b)(1)(A).
Therefore, the Court follows the law of that circuit. See (ol sen
v. Comm ssioner, 54 T.C. 742, 757 (1970), affd. 445 F.2d 985
(10th Gr. 1971).
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party asserting estoppel nust rely on the former’s conduct to his
detrinment; (5) affirmative m sconduct by the Governnent going
beyond nere negligence; (6) the Governnment’s m sconduct wll
cause a serious injustice; and(7) the public’'s interest will not

suffer undue damage.’ See United States v. Ruby Co., 588 F.2d

697, 703 (9th G r. 1978); see also Mourgan v. Heckler, 779 F.2d

544, 545 (9th Cir. 1985).

Even if the Court were to accept petitioner’s unsupported,
self-serving testinony as to the RS s representations, the Court
concl udes that petitioner has not established the elenents for
estoppel. It is well settled that a Governnent agent’s providing
i naccurate informati on does not constitute affirmative

m sconduct. See Socop-Gonzalez v. INS, 272 F.3d 1176, 1184 (9th

Cr. 2001) (negligently providing msinformation or incorrect

advice is not affirmative m sconduct); United States v. Manning,

787 F.2d 431, 436 (8th Gr. 1986); Sec. Settlenment Corp. V.

Jachera, 772 F. Supp. 770, 774 (S.D.N. Y. 1991); see also Porter

" The Court applies a simlar test for equitable estoppel.
The party nmust show. (1) A false representation or wongful,
m sl eadi ng silence by the party agai nst whom estoppel is to be
i nvoked; (2) an error in a statenent of fact and not an opinion
or statenent of law, (3) ignorance of the true facts; (4)
reasonabl e reliance on the act or statenent; (5) a detrinent
suffered because of the false representation or wongful,
m sl eadi ng silence; and (6) affirmative m sconduct by the
Governnent. See Wight v. Conmm ssioner, T.C Menop. 2005-5 (and
cases cited therein).
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v. IRS, 84 AFTR 2d 99-6994, at 99-6997, 99-2 USTC par. 50,977, at

90,293 (S.D. lowa 1999).

V. Equitable Tolling®

A. | RS s Representations

The central prem se of equitable tolling is that the person
is excusably ignorant of the limtations period.® See Supernil

Cargo, Inc. v. United States, 68 F.3d 1204, 1207 (9th G r. 1995).

But equitable tolling is not available to avoid the consequences

of one’s own negligence. See Lehman v. United States, 154 F. 3d

1010, 1016 (9th Gr. 1998). 1In order for equitable tolling to
apply, petitioner nust establish that she has been pursuing her

rights diligently and one of the follow ng additional

8 See supra notes 5 and 6 and acconpanyi ng text.

® The limtations period specified in sec. 1.6015-5(b) (1),
I nconme Tax Regs., is not statutorily prescribed with respect to
sec. 6015(f). Respondent did not challenge petitioner’s argunent
that equitable tolling applied, and no argunents were raised as
to whether the limtations period has been effectively
incorporated into sec. 6015(f) via the Secretary’s interpretation
or whether that interpretation is reasonable. See Chevron
US A, Inc. v. Natural Res. Def. Council, Inc., 467 U S. 837,
842-843 (1984); Natl. Muffler Dealers Association v. United
States, 440 U. S. 472, 488-489 (1979). For the sake of argunent,
the Court assunes that the limtations period has not been
effectively incorporated. Conpare United States v. Brockanp, 519
U S 347, 352 (1997) (stating that the detailed, technica
| anguage of sec. 6511, as well as its specific exceptions,
i ndi cated that Congress did not intend for equitable tolling to
apply to sec. 6511), with Doe v. KPM5 LLP, 398 F.3d 686, 690
(5th Gr. 2005 (equitable tolling does not apply to the 3-year
l[imtations period of sec. 6501), and Jones v. Conm ssioner, T.C.
Meno. 2003-29 (equitable tolling does not apply to the 30-day
l[imtations period of sec. 6330(d)(1)).
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circunstances: (1) She filed a tinely, yet defective, pleading;
(2) she was induced or msled by the Governnent’s m sconduct; or
(3) extraordinary circunstances beyond her control prevented her

fromfiling tinely. See Huseman v. lcicle Seafoods, Inc., 471

F.3d 1116, 1121 (9th G r. 2006) (stating that due diligence is a

requirement to equitable tolling); Seattle Audubon Soc. v.

Robertson, 931 F.2d 590, 595 (9th G r. 1991); see al so Anderson

v. United States, 220 Fed. Appx. 479, 481 (9th GCr. 2007) (citing

lrwin v. VA 498 U S. 89 (1990)). 1

Petitioner’s testinony that the RS s personnel advised
petitioner that her account was frozen and no one could do
anything until the accounts were segregated and M. Thonpson
received a discharge in bankruptcy is unsupported, self-serving
testinmony that the Court is reluctant to rely on. Thus, the
Court finds that the equities do not favor tolling.

B. Attorney Ml feasance

Petitioner sent the section 6330 notice and its encl osures
to her attorney for his consideration. There is, therefore, the
inplication that he had a duty to act appropriately on the

information and failed to do so.

10 The Court has applied a simlar test: a taxpayer
seeking to apply equitable tolling nust show, at a m ninum that
the IRS did sonmething that reasonably induced himto believe that
the limtations period was being tolled or extended. See Hodel
v. Comm ssioner, T.C Meno. 1996-348 (citing First Ala. Bank v.
United States, 981 F.2d 1226, 1228 (11th Cir. 1993)).
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As a general rule, attorney negligence is not grounds for

i nvoki ng equitable estoppel. See Mranda v. Castro, 292 F.3d

1063, 1067-1068 (9th Cir. 2002); see also Schlueter v. Varner,

384 F.3d 69, 76 (3d Cir. 2004); Snaldone v. Senkowski, 273 F.3d

133, 138 (2d Cir. 2001) (per curiam); Sandvik v. United States,

177 F.3d 1269, 1270 (11th Cr. 1999); Cantrell v. Knoxville Cnty.

Dev. Corp., 60 F.3d 1177, 1179-1180 (6th Cr. 1995).

But the Court of Appeals for the Ninth Crcuit and sone of
the other Courts of Appeals have created an exception to the
general rule. Those courts have equitably tolled a limtations
period where the client diligently pursued his claimand the
attorney’ s conduct was so egregious as to constitute an

extraordinary circunstance. See Spitsyn v. Moore, 345 F.3d 796,

799-801 (9th Cr. 2003) (attorney failed to prepare and file
petition despite nunmerous contacts by his client and did not
return his client’s file, despite his client’s request to do so,

until the limtations period had expired); Baldayaque v. United

States, 338 F.3d 145, 150-153 (2d Cir. 2003) (attorney failed to
file a notion despite his client’s directives to do so, he
performed no | egal research, he gave erroneous advice, he never
spoke with or net his client, and he failed to |locate his client
when mai |l addressed fromthe attorney to his client was

returned); Seitzinger v. Reading Hosp. and Med. Cr., 165 F. 3d

236, 241-242 (3d Gr. 1999) (attorney failed to file petition,
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failed to send copies of the conplaint to his client,
affirmatively lied to his client about doing both, and failed to
keep her apprised of the case’s status despite her requests);

Burton v. U.S. Postal Serv., 612 F. Supp. 1057, 1059-1060 (N.D

Chi o 1985) (attorney abandoned his client when he left town
w thout informng his client and failed to file a tinely
conpl ai nt).

At first blush, petitioner’s situation appears to favor
tolling. M. Mats did not file, nor, as far as it appears from
the record, advise his client to file, a tinely request for
relief fromjoint and several liability or a request for a CDP
hearing. M. Mats disappeared and did not return petitioner’s
file until the limtations period had expired— apparently, a few
weeks before trial. M. Mats has been found ineligible to
practice law by his State bar, and he has resigned with charges
pendi ng.

| nsuf ficient evidence, however, was submtted to the Court
for it to nmake a determ nation as to whether the circunstances
justify invoking equitable tolling. M. Mats’'s failure to file,
or failure to advise his client to file, a request for a CDP
hearing or a request for relief fromjoint and several liability
under section 6015(f) nmay have been a tactical decision, and no
evi dence was presented as to these issues. No evidence was

submtted as to the m sconduct that led to M. Mats’s
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resignation or whether petitioner was one of the conpl ai nants who
had brought charges against M. Mbats.
Wth so many holes in the record, the Court finds that

equitable tolling does not apply. See Auker v. Comm ssioner,

T.C. Meno. 1998-185 (rejecting a witness’'s opinion as to a

val uation because it was “full of holes”); Kantezke v.

Commi ssioner, T.C Menp. 1991-152 (rejecting a taxpayer’s

evi dence because it was based on assunptions that were “full of

hol es”); Vicknair v. Comm ssioner, T.C. Meno. 1990-434 (rejecting

a taxpayer’'s testinony because it was “full of holes”).

VI . Ext ension of the Limtations Period

Petitioner contends that the 2-year |imtations period was
ext ended on account of various extensions granted by the IRS to
petitioner because of the: (1) Tine the IRS needed to segregate
the accounts; (2) IRS s representations that neither it nor
petitioner could do anything until M. Thonpson received a
di scharge in bankruptcy; or (3) period in which petitioner was
preparing an O C.

There is nothing in the record establishing that the IRS
granted extensions to petitioner other than petitioner’s self-
serving testinony, on which the Court is reluctant to rely.

The Court does not agree that the IRS s representations
served to create an extension of the limtations period. This

argunent is nothing nore than a backdoor attenpt at estoppel,
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whi ch the Court has already rejected. Additionally, there is
nothing in the record other than petitioner’s testinony show ng
that the statenents were nade.

In the context of an O C, section 301.7122-1(i), Proced. &
Adm n. Regs., provides that the statute of limtations on
collection wll be suspended in limted circunstances. No
simlar provision applies with respect to the 2-year Iimtations
period for requests for relief fromjoint and several liability
under section 6015. The Court cannot read a suspension provision

into the regulation.** Cf. Baltzell v. Mtchell, 3 F.2d 428, 430

(1st Cr. 1925) (stating that courts cannot read words that are

not present into a statute); Flem ng v. Conm ssioner, 6 B. T. A

900, 907 (1927) (sane).

VIl. Tineliness of Petitioner’s Request for Relief

Petitioner contends that because the section 6330 notice was
invalid when issued, respondent’s collection activity did not
commence on Cctober 28, 2003. According to petitioner, the
earliest that respondent’s collection activity may have commenced

was April 2004 when Ms. Bustanente informed petitioner about the

11 Even if the Court were to find that the 2-year
[imtations period for requesting relief fromjoint and several
l[iability was suspended on account of a subm ssion of an O C,
suspensi on woul d not apply as petitioner failed to file an O C as
required by the regulations. Thus, an O C was not pending within
the nmeaning of the regulations. Cf. sec. 301.7122-1(d)(2),
(g9)(1), (i), Proced. & Adm n. Regs.
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correct amount of tax petitioner owed for each year. Thus,
petitioner’s March 20, 2006, request for relief was tinely.

Because the Court has determ ned that the section 6330
notice issued to petitioner on Cctober 28, 2003, was valid and
that equitable principles do not preclude application of the 2-
year limtations period, the Court finds that her request for
relief fromjoint and several liability was untinely. Because
her request for relief was untinely, she is not entitled to
relief, and respondent did not abuse his discretion in denying

her request. See Butler v. Conm ssioner, 114 T.C 276, 292

(2000) (IRS s denial of a request for relief fromjoint and
several liability under section 6015(f) is reviewed for abuse of
di scretion). Accordingly, respondent’s determnation is
sust ai ned.

Q her argunents nade by the parties and not discussed herein
were considered and rejected as irrelevant, without nerit, and/or
noot .

To reflect the foregoing,

Deci sion will be entered for

r espondent.



