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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redeterm nation of alleged deficiencies in petitioner’s
income tax for 2002, 2003 and 2004 tax years. Respondent
determ ned that petitioner is liable for Federal incone tax
deficiencies of $2,146, $8,301, and $8,096 for her 2002, 2003,
and 2004 tax years, respectively.? After concessions by both
respondent and petitioner,? the only issue remaining for decision
is whether various unidentified cash deposits are includable in
petitioner’s income for her 2002, 2003, and 2004 tax years.

FI NDI NGS OF FACT
Sonme of the facts have been stipulated, and the stipulation
of settled issues, the stipulated facts, and the acconpanyi ng
exhi bits are hereby incorporated by this reference. At the tine
she filed her petition, petitioner resided in Florida.
Petitioner was an independent contractor of C osets and

Cl osets, Inc., during the 2002, 2003, and 2004 tax years.

1Unl ess ot herwi se noted, all val ues have been rounded to the
near est whol e dol | ar anpunt.

2For the tax years 2002, 2003, and 2004 petitioner has
conceded depreciation and sec. 179, |I.R C, expense adjustnents
of negative $1, 800, $14,400, and $17,400, respectively, clained
on Schedules C, Profit or Loss From Business, of her Forns 1040,
U.S. Individual Income Tax Return. Respondent has conceded t hat
t he unexpl ai ned bank deposits for May 6, 2003, of $1,444, May 23,
2003, of $2,085, July 6, 2004, of $2,280, July 19, 2004, of
$1, 039, and Decenber 14, 2004, of $613 should not be included in
i ncone.
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Cl osets and C osets, Inc., specialized in the redesigning of
cl osets and paid petitioner conmm ssions on sales of closet
designs. Petitioner reported incone on Forns 1040, U.S.
| ndi vi dual 1 nconme Tax Return, for the 2002, 2003 and 2004 tax
years.

Petitioner noved to the United States only 2 years before
the tax years at issue and was raising three children on her own.
During the tax years at issue petitioner opened her hone to a
nunber of her relatives who periodically stayed with her. For
exanpl e, petitioner’s ex-husband’s sister-in-law, Beatriz Agudelo
(Ms. Agudelo), lived in petitioner’s honme while she was pregnant
because she wanted to give birth in the United States.

Twi ce during 2002 petitioner’s sister from Col onbia, O audi a
Tribin-Mra (Ms. Tribin-Mra), stayed with petitioner. On her
second visit in Novenmber of 2002 Ms. Tribin-Mra advanced $5, 000
to petitioner. Sonetinme during February or March of 2003 Ms.

Tri bi n-Mora decided to purchase a car. Since Ms. Tribin-Mra

| acked a valid U S. Social Security nunber, petitioner purchased
the car and obtained the loan in her own nane on Ms. Tribin-
Mora’'s behal f. As repaynent of the $5,000 advance received from
Ms. Tribin-Mra, petitioner nmade paynents on the car |oan until
Ms. Tribin-Mra secured a job. Once Ms. Tribin-Mra secured

enpl oynent, she gave petitioner cash each nonth to nmake that
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nmonth’s car | oan paynent and petitioner transferred the noney to
t he autonobile finance conpany by witing a check.

During the 2002, 2003, and 2004 tax years petitioner
mai nt ai ned two checki ng accounts at Washi ngton Miutual Bank. She
al so mai ntai ned a checki ng account at Dade County Federal Credit
Union during the last part of 2002 and 2003.

Respondent determ ned that petitioner failed to maintain or
submt for exam nation conpl ete and adequate books and accounts
of her income-producing activities for 2002, 2003, and 2004.
Respondent reconstructed petitioner’s incone by anal yzing
petitioner’s bank deposits in her three checking accounts.
Respondent determ ned that petitioner had total bank deposits of
$61, 196, $111, 043, and $65,564 for 2002, 2003, and 2004,
respectively. Respondent then reduced those anobunts by the
identifiable deposits reported in inconme, nontaxable deposits,
and transfers for each of 2002, 2003, and 2004. After
concessions, unidentified taxable deposits of $11,656, $15,619,
and $16, 087 for the 2002, 2003, and 2004 tax years, respectively,
remain at issue.

Respondent issued a notice of deficiency on Novenber 14,
2008, determ ning all eged inconme tax deficiencies of $2,146,
$8, 301, and $8,096 for the 2002, 2003, and 2004 tax years.

Petitioner filed a tinmely petition with this Court on February
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18, 2009, denying that she owes the deficiencies. A trial was

hel d on January 12, 2010, in Mam, Florida.

OPI NI ON

Burden of Proof

Section 61(a) specifies that “Except as otherw se provided”,
gross incone includes “all income from whatever source
derived”.® The Conm ssioner’s determ nation of a taxpayer’s
liability for an inconme tax deficiency is generally presuned
correct, and the taxpayer bears the burden of proving that the

determ nation is inproper. See Rule 142(a); Welch v. Helvering,

290 U.S. 111, 115 (1933).

Where unreported incone is involved, the presunption of
correctness applies once the Conm ssioner introduces sone
substantive evidence reflecting that the taxpayer received

unreported inconme. Hardy v. Conm ssioner, 181 F.3d 1002, 1004

(9th Gr. 1999), affg. T.C. Menp. 1997-97; Dodge v. Conm Ssi oner,

981 F.2d 350, 354 (8th Cr. 1992), affg. in part and revg. in
part 96 T.C. 172 (1991). If the Comm ssioner introduces such
evi dence, the burden shifts to the taxpayer to show by a

preponderance of the evidence that the deficiency was arbitrary

SUnl ess ot herwi se indicated, section references are to the
| nternal Revenue Code of 1986, as anended and in effect for the
tax years at issue. Al Rule references are to the Tax Court
Rul es of Practice and Procedure.
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or erroneous.* Hardy v. Conm ssioner, supra. As explained bel ow,

respondent has introduced sufficient evidence connecting
petitioner with the unreported inconme. Consequently,
respondent’s determination is entitled to the presunption of
correctness.

1. Recor dkeepi ng Requi renents

The taxpayer nust nmaintain adequate records to substantiate
her income and deductions. Sec. 6001 (the taxpayer “shall keep

such records”); INDOPCO, Inc. v. Comm ssioner, 503 U. S. 79, 84

(1992). As in this case, when the taxpayer fails to maintain
adequat e books and records, the Conm ssioner is authorized to use
what ever net hod he deens appropriate to determ ne the existence
and anount of taxpayer’s income so long as it clearly reflects

income. Sec. 446(b); Mallette Bros. Constr. Co., Inc. v. United

States, 695 F.2d 145, 148 (5th GCr. 1983); Gowni v. Conm SsSioner,

T.C. Meno. 2004-154. The Commi ssioner has w de discretion in
determ ni ng which nethod to apply, and reconstruction of the
taxpayer’s income “need only be reasonable in light of al

surroundi ng facts and circunstances.” Gowni v. Comm ssioner,

supra. Petitioner did not conply with the requirenents of

‘Al t hough sec. 7491(a) may shift the burden of proof to the
Comm ssioner in specified circunstances, as we explain bel ow,
petitioner has fallen far short of satisfying the prerequisites
under sec. 7491(a)(1) and (2) for such a shift.
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section 6001 and section 1.6001-1, Inconme Tax Regs., in that she
failed to mai ntai n adequate books and records.

[11. Bank Deposits ©Method of Proof

Respondent used the bank deposits nmethod of proof to
reconstruct petitioner’s incone for 2002, 2003 and 2004.

“Deposits in a taxpayer’s bank account are prina facie evidence

of inconme, and the taxpayer bears the burden of show ng that the
deposits were not taxable inconme but were derived froma

nont axabl e source.” Welch v. Conmm ssioner, 204 F.3d 1228, 1230

(9th CGr. 2000), affg. T.C. Meno. 1998-121. *“The bank deposits
met hod assunes that all noney deposited in a taxpayer’s bank
account during a given period constitutes taxable inconme, but the
Gover nnment nust take into account any nontaxabl e source or

deducti bl e expense of which it has know edge.” dayton v.

Comm ssioner, 102 T.C 632, 645-646 (1994) (citing D Leo v.

Commi ssioner, 96 T.C 858, 868 (1991), affd. 959 F.2d 16 (2d Cr

1992)). After the deposits have been shown to be “in the nature
of incone and to exceed what the taxpayer had reported as
income,” it becones the taxpayer’s responsibility to show that

t he deposits were nontaxable. Dodge v. Comm ssioner, supra at

354.
Most of petitioner’s unexpl ai ned deposits were small cash
deposits, and she provided little or no corroborating evidence

that those deposits were not taxable. However, with respect to a
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series of transactions between petitioner and her sister, M.
Tribin-Mra, we find that petitioner did present sufficient
evidence as to the source of the deposits and that they should
not be included in incone.

At trial, petitioner testified credibly that in Novenber
2002 Ms. Tribin-Mra lent her $5,000 with the expectation that
petitioner would repay it. Petitioner did not introduce any
docunents relating to this |oan or otherw se specify its terns.
However, the date on Ms. Tribin-Mra s visa corroborates
petitioner’s testinony that Ms. Tribin-Mra entered the United
States in Novenber of 2002

Further evidence of this loan is the autonobile transaction
petitioner entered into on behalf of her sister in 20083.
Ceneral ly, a taxpayer nmay conduct his business in whatever form
he chooses and “nust accept the [resulting] tax di sadvantages.”

Higgins v. Smth, 308 U S. 473, 477 (1940); see al so Comnm ssi oner

v. Natl. Alfalfa Dehydrating & MIling Co., 417 U S. 134, 152

(1974). However, the Comm ssioner may | ook beyond the nere form
of the transaction to determne its true substance. See G egory

V. Helvering, 293 U S. 465, 469-470 (1935). Respondent has

“determned that * * * [petitioner] purchased the vehicle for
* * * Ther] sister in the tax year 2003” as stated in the notice
of deficiency. Petitioner then began repaying the initial $5,000

loan “little by little” by making paynments on Ms. Tribin-Mra's
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car. \When Ms. Tribin-Mra secured enpl oynent, she began giving
petitioner cash for the car paynents. The follow ng table
summari zes the | oan paynents petitioner nade and denonstrates
that certai n unexpl ai ned bank deposits closely track the checks
witten to the autonobile finance conpany. It shows each check
date, the check nunber, the amount of the check, the date of the

al | eged correspondi ng cash deposit, and its anount.

Check Date Check No. Amount  Cash Deposit Date Anount
4/ 21/ 03 324 $400. 25 4/ 17/ 03 $400
5/ 18/ 03 338 400. 25 5/ 13/ 03 400
6/ 19/ 03 349 400. 25 6/ 24/ 03 620
7/ 15/ 03 365 400. 25 ®)

8/ 18/ 03 387 400. 25
9/ 19/ 03 410 400. 25 9/ 22/ 03 400
10/ 18/ 03 429 400. 25 10/ 29/ 03 450
11/ 20/ 03 441 400. 25 11/ 25/ 03 205
12/ 12/ 03 452 400. 25

!No deposits of this size were questioned by respondent in
July, August, or Decenber of 2003; therefore, petitioner did not
provi de any explanation for the paynents for those nonths.

I gnoring the formof this transaction and focusing on the
substance, we find that by incurring indebtedness to acquire a
car for her sister’s benefit, petitioner was in essence |ending
t he anobunt of the debt proceeds to her sister, M. Tribin-Mra.

Ms. Tribin-Mra then nmade paynents against the car |oan by

initial use of a portion of the $5,000 | oan she had nmade to
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petitioner in Novenber of 2002 and | ater through petitioner who,
in turn, repaid the noney to the autonobile finance conpany.
Because petitioner was nerely a conduit for the car |oan and the
cash paynents, the deposits to her account nade with her sister’s
funds do not constitute taxable incone to petitioner. See A ken

Indus., Inc. v. Conm ssioner, 56 T.C. 925, 934 (1971)

(disregarding the conduit in a two-tier |oan arrangenent
i nvol ving a nom nal borrower interposed between the | ender and
the entity actually using the | oan proceeds).

We find that there is sufficient creditable evidence
corroborating petitioner’s testinony that the $5,000 deposit in
2002 was a loan fromher sister and, therefore, not includable in

petitioner’s inconme. See United States v. Rochelle, 384 F.2d

748, 751 (5th Gr. 1967) (citing Janes v. United States, 366 U.S.

213, 219 (1961)). W also find that the deposits during 2003
that correspond to the autonobile finance paynments were nerely
pai d through petitioner as a conduit and do not constitute
incone.® Therefore the $11,656 of identified but still disputed
t axabl e deposits for 2002 will be reduced by the $5,000 |oan, and

the $15,619 of the remaining identified but still disputed

°I'n 2004, petitioner purchased another car and there is no
evi dence that petitioner continued to nake paynents for her
sister on the 2003 autonobile loan. Petitioner has not clained
that any of the unidentified deposits in 2004 was for a car |oan
payment .
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t axabl e deposits, after concessions, for 2003 will be reduced by
t he cash deposits identified as car paynents totaling $2,475.

At trial, petitioner presented no evidence corroborating her
m ni mal self-serving statenents concerning the remaining
unidentified deposits. Because she failed to keep adequate
records, petitioner was forced to rely on her admttedly faulty
menory to explain the nultiple small cash deposits. Petitioner
expl ai ned that she “tried to renenber all these, but it’'s
i npossible for me * * * to think about where the noney comes from
and this comes fromand try to find out.”

Al t hough petitioner had a difficult time remenbering the
sources of the cash deposits, she stated that it “wasn’t incone
because this nmoney comng fromny country, fromny famly” and
that “Sone of the deposits were gifts. Not all. Sone of the
deposits were loans.” Petitioner presented no docunentary
evi dence of the clainmed additional gifts or the |oans, nor any
circunstantial evidence simlar to that concerning the $5, 000
| oan and car transaction.® W are unpersuaded by petitioner’s
vague self-serving testinony that the deposits were | oans or

gifts. See Page v. Conm ssioner, 58 F.3d 1342, 1346 (8th Cr

W& note that had petitioner substantiated the unidentified
deposits as loans or gifts they would not be included in her
taxabl e i ncome. See sec. 102(a); United States v. Rochelle, 384
F.2d 748, 751 (5th Cr. 1967).
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1995), affg. T.C. Meno. 1993-398; Schneebalg v. Conmm ssioner,

T.C. Menp. 1988-563.7

Petitioner also clainmed that while her ex-husband’ s sister-
in-law, Ms. Agudelo, lived in her hone, she gave petitioner cash.
However, petitioner presented no evidence corroborating the
source of those deposits, and Ms. Agudelo did not testify. Even
if petitioner’s clains are true, the paynents may have been for
rent or rent and board, and, if so, may still be includable in
i ncone. Sec. 61(a)(2), (5).

| V. Concl usi on

W find that the $5,000 |oan to petitioner from Ms. Tribin-
Mora made in 2002 and the cash deposits totaling $2,475 in 2003
corresponding to the paynents nmade by petitioner on behal f of M.
Tribin-Mra are not includable in petitioner’s inconme. The
remai ning still-disputed and unexpl ai ned bank deposits identified

by respondent are includable in petitioner’s taxable incone.

"W note that “‘Arithmetic precision was originally and
exclusively in * * * [petitioner’s] hands, and [she] had a
statutory duty to provide it...[H aving defaulted in [her] duty,
[ she] cannot frustrate the Comm ssioner’s reasonable attenpts by
conpel ling investigation and reconputation under every neans of
i ncome determ nation. Nor should [she] be overly chagrined at
the Tax Court’s reluctance to credit every word of [her] negative
wails.”” Page v. Comm ssioner, 58 F.3d 1342, 1348 n.6 (8th G
1995) (quoting Rowell v. Conm ssioner, 884 F.2d 1085, 1088 (8th
Cr. 1989), affg. T.C. Meno. 1988-410), affg. T.C. Meno. 1993-
398.
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The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




