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R determ ned deficiencies in, and additions
to, tax with respect to P John P. Trowbridge
(Dr. Trowbridge) for 1996 and 1997. As a protective
measure, R also determ ned deficiencies in, and
additions to, tax with respect to P Life Center Houston
Busi ness Trust (Life Center) for 1996 and 1997 and P
Li fe Choi ces Business Trust (Life Choices) for 1997.
Ps filed a petition for redeterm nation but failed to
appear at trial. R noved for default judgnent agai nst
Dr. Trowbridge with respect to deficiencies in tax for
1996 and 1997 in the amounts of $146, 847 and $211, 508,
respectively. R proceeded to trial on the issues of
(1) an additional deficiency in tax (first raised in
R s anmendnent to answer) with respect to Dr. Trowbridge
for 1996 based on additional gross business receipts
for that year, and (2) the additions to tax asserted
against Dr. Trowbridge for 1996 and 1997.
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1. Held: R s notion for default judgnent is
gr ant ed.

2. Held, further, Ris not barred by the statute
of limtations on assessnent with respect to Dr.
Trowbridge's 1996 taxabl e year.

3. Held, further, there is an additional
deficiency in tax with respect to Dr. Trowbridge for
1996 based on gross business receipts of $1,632,140 for
t hat year.

4. Held, further, Dr. Trowbridge is |liable for
additions to tax under secs. 6651(a)(1l) and 6654,
|. R C, with respect to his 1996 and 1997 taxable

years.

5. Held, further, Dr. Trowbridge is liable for a
penal ty under sec. 6673, I.R C., in the anmount of
$25, 000.

John Parks Trowbridge, pro se.

M Kathryn Bellis, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HALPERN, Judge: By notice of deficiency dated Cctober 20,
2000 (the notice of deficiency), respondent determ ned
deficiencies in, and additions to, Federal income tax with
respect to petitioner John P. Trowbridge (Dr. Trowbridge) as

follows:?

! Respondent al so asserted additions to tax under sec.
6651(a)(2) in amounts to be determned. W interpret
respondent’s posttrial brief as conceding those additions to tax
in the event we find that the 1996 and 1997 Forns 1040 received

(continued. . .)
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Additions to Tax

Year Defi ci ency Sec. 6651(a) (1) Sec. 6654
1996 $146, 847 $33, 041 $7, 816
1997 272,771 61, 373 14, 593

In a statenent attached to the notice of deficiency, respondent
expl ai ned that business incone purportedly earned by petitioner
Life Center Houston Business Trust (Life Center) in 1996 and 1997
and by petitioner Life Choices Business Trust (Life Choices) in
1997 is taxable to Dr. Trowbridge on the alternative grounds that
(1) Life Center and Life Choices were shanms, (2) Life Center and
Life Choices were grantor trusts of which Dr. Trowbridge was the
owner, or (3) Dr. Trowbridge in fact earned such incone and,
under the assignnent of incone doctrine, could not shift the

i nci dence of taxation with respect to such amounts. Solely as a
protective neasure (i.e., as an alternative position in the event
the foregoing argunents proved to be unsuccessful), respondent

al so determ ned deficiencies in, and additions to, tax with
respect to Life Center for 1996 and 1997 and Life Choices for
1997 and issued notices of deficiency (also dated Cctober 20,
2000) to that effect.? Petitioners tinely filed a petition for

redeterm nati on

Y(...continued)
by respondent fromDr. Trowbridge in Cctober 1997 and Cct ober
1998, respectively, are not valid inconme tax returns (which we so
find).

2 Because we do not reach respondent’s alternative
position, we do not set forth the deficiencies and additions to
tax determ ned against Life Center and Life Choi ces.
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Respondent has noved that Dr. Trowbridge be held in default
and that a decision be entered that there are deficiencies in tax
with respect to himfor 1996 and 1997 in the anmounts of $146, 847
and $211, 508, ® respectively, and that decisions be entered that
there are no deficiencies in tax with respect to Life Center and
Li fe Choices. Respondent has al so noved for partial sunmmary
judgment in his favor on the issues of (1) whether respondent is
barred by the statute of limtations on assessnment with respect
to Dr. Trowbridge’'s 1996 taxable year, (2) whether there is an
additional deficiency in tax with respect to Dr. Trowbridge for
1996 based on additional gross business receipts for that year,
and (3) whether Dr. Trowbridge is |iable for additions to tax
under sections 6651(a)(1) and 6654. For the reasons that follow,
we shall grant respondent’s notion for default judgnent and
sustain (wth mnor nodifications as to anounts) the positions he
has taken in his notion for partial summary judgnment. We shal
al so inpose a penalty on Dr. Trowbridge under section 6673(a)(1).

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years at issue, and

all Rule references are to the Tax Court Rules of Practice and

3 That anmount is less than the deficiency in tax for 1997
determ ned by respondent in the notice of deficiency. 1In his
notion for default judgnent, respondent attributes such downward
adjustnment to the elimnation of transfers anong petitioners and
ot her duplicated itens.
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Procedure. For the sake of convenience, all dollar anpbunts are
rounded to the nearest dollar.
FI NDI NGS OF FACT

Dr. Trowbridge and Life Center

Dr. Trowbridge is a physician who has been practicing
medi ci ne since at |east 1978. At the tine the petition was filed
in this case, Dr. Trowbridge resided in Harris County, Texas.

Dr. Trowbridge is a cal endar year taxpayer

Life Center is a business trust® created by Dr. Trowbridge
and a col |l eague on or around Decenber 6, 1996, pursuant to a
docunent styled “Contract and Declaration of Trust for Life
Center Houston” (the trust agreenent). The trust agreenent
purports to effect the transfer by Dr. Trowbridge of unspecified
property to Life Center in exchange for trust certificates
evi denci ng beneficial ownership of Life Center. Although the
trust agreenent does not identify any trustees by nane, Dr.
Trowbridge held hinself out as the trustee of Life Center.
Before the close of 1996, Dr. Trowbri dge obtai ned an enpl oyer
identification nunber for Life Center and opened a bank account

in Life Center’s nane (the Life Center bank account).

4 For purposes of this report, we assunme (w thout deciding)
that Life Center is a legally recognized entity under Texas | aw.



The Medical Practice

During the years at issue, Dr. Trowbridge provided nedi cal
services at 9816 Menorial Blvd., Suite 205, Hunble, Texas (the
medi cal practice). The books and records of the nedical practice
wer e mai ntai ned under the cash nethod of accounting. Prior to
Decenber 1996, the nedical practice was referred to as “John
Par ks Trowbridge MD', and receipts fromthe nedical practice were
deposited in tw bank accounts styled “John Parks Trowbridge M
Cont enporaneous with the formation of Life Center in Decenber
1996, Dr. Trowbridge began using the nane “Life Center Houston”
for the nedical practice. On January 8, 1997, cash receipts and
checks fromthe nedical practice for the period Decenber 3
t hrough Decenber 31, 1996, were deposited in the Life Center bank
account .

Dr. Trowbridge's 1995 Through 1997 Forns 1040

1995 Form 1040°

Sone tinme in January 1997, the Internal Revenue
Service (IRS) received fromDr. Trowbridge a Form 1040, U. S
| ndi vi dual I ncone Tax Return 1995 (1995 Form 1040). Al though
Dr. Trowbridge reported tax of $133,977 on that form he also
inserted the follow ng handwitten notation thereon: *“SEE

ATTACHED DI SCLAI MER STATEMENT— ADM TTED TAX LIABILITY | S ZERO'.

5> As discussed infra, Dr. Trowbridge's 1995 Form 1040 is
relevant to the determ nation of whether he is liable for the
sec. 6654 addition to tax with respect to his 1996 taxabl e year.
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The attached disclainmer statenent (the 1995 disclainmer) reads in
part as foll ows:

The assessnent and paynent of inconme taxes is voluntary
* x * | respectfully decline to vol unteer concerning
assessnent and paynent of any tax bal ance due on the
return or any redetermnation of said tax. Be it known
that |, therefore, deny tax liability and do not admt
that the stated anount of tax on return, as cal cul ated
solely by reference to provided tables, is due and
collectible. The tax return read as a whole shows no
anpunt as being the tax and shows the tax to be zero
and zero is the starting point in determning a
deficiency or any other action involving ne. * * *

Initial 1996 Form 1040

Dr. Trowbridge received extensions of tine to file his 1996
Federal incone tax return to October 15, 1997. On that date,
Dr. Trowbridge mailed to the IRS a Form 1040, U.S. |ndividua
| ncome Tax Return 1996 (initial 1996 Form 1040), which the IRS
recei ved on Qctober 20, 1997. Although Dr. Trowbridge reported
tax of $36,851 on that form he also attached a discl ai ner
statenent substantially identical to the 1995 di scl ai ner.
Dr. Trowbridge also deleted the words “of perjury” fromthe jurat
of his initial 1996 Form 1040.°

1996 Form 1040X and Revi sed 1996 Form 1040

On January 28, 2000, the IRS received fromDr. Trowbridge a

Form 1040X, Anmended I ndividual Inconme Tax Return, for 1996 (1996

6 The jurat is the statenent above the signature line on
the return which reads in relevant part: “Under penalties of
perjury, | declare that | have examned this return and
acconpanyi ng schedul es and statenents, and to the best of ny
know edge and belief, they are true, correct, and conplete.”
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Form 1040X), reporting additional tax of $4,071. Attached as an
exhibit to the 1996 Form 1040X is a Form 1040 for 1996 signed by
Dr. Trowbridge and dated January 26, 2000 (revised 1996 Form
1040). In ternms of conputations, the revised 1996 Form 1040 is
substantially identical to the initial 1996 Form 1040 (i.e., it
does not reflect the changes contained in the 1996 Form 1040X).
However, Dr. Trowbridge did not attach a disclainer statenent to
the revised 1996 Form 1040, nor did he alter the jurat thereof.
The words “under protest/w thout prejudice” appear directly
beneath Dr. Trowbridge's signature on both the 1996 Form 1040X
and the revised 1996 Form 1040.

Initial 1997 Form 1040

Dr. Trowbridge received an extension of tine to file
his 1997 Federal inconme tax return to August 15, 1998. On
Cct ober 22, 1998, the IRS received fromDr. Trowbridge a Form
1040, U.S. Individual Inconme Tax Return 1997 (initial 1997 Form
1040). Although Dr. Trowbridge reported tax of $44,763 on that
form he also wote the follow ng on page 2 thereof: *“SEE
ATTACHED DI SCLAI MER-—-ADM TTED TAX LIABILITY IS ZERO PER ATTACHED
STATEMENT”. | n substance, the attached disclainer statenent is
identical to the 1995 disclainmer. Dr. Trowbridge al so del eted

the word “perjury” fromthe jurat of his initial 1997 Form 1040.
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1997 Form 1040X and Revi sed 1997 Form 1040

On January 28, 2000, the IRS received fromDr. Trowbridge a
Form 1040X, Anmended I ndividual |Inconme Tax Return, for 1997 (1997
Form 1040X), reporting additional tax of $32,180. Attached as an
exhibit to the 1997 Form 1040X is a Form 1040 for 1997 signed by
Dr. Trowbridge and dated January 26, 2000 (revised 1997 Form
1040). In ternms of conputations, the revised 1997 Form 1040 is
substantially identical to the initial 1997 Form 1040 (i.e., it
does not reflect the changes contained in the 1997 Form 1040X).
However, Dr. Trowbridge did not attach a disclainer statenent to
the revised 1997 Form 1040, nor did he alter the jurat thereof.
The words “under protest/w thout prejudice” appear directly
beneath Dr. Trowbridge’'s signature on both the 1997 Form 1040X
and the revised 1997 Form 1040.

Dr. Trowbridge's Paynents and Credits

The only paynments made by Dr. Trowbridge in respect of his
1996 inconme tax were $100 paynments submitted with his initial
1996 Form 1040 in Cctober 1997 and his 1996 Form 1040X i n January
2000, respectively. The only paynents made by Dr. Trowbridge in
respect of his 1997 income tax were $100 paynents submitted with
his initial 1997 Form 1040 in Cctober 1998 and his 1997 Form
1040X in January 2000, respectively. Dr. Trowbridge did not
cl ai m any wage w thhol ding or other credits on his 1996 and 1997

Forns 1040 and 1040X.



The Pl eadi ngs

The Petition

Petitioners filed a petition for redeterm nation on
January 16, 2001. W have struck fromthe petition al
assignnments of error other than petitioners’ assignnment relying
on the affirmati ve defense that the period for assessnent of
taxes for 1996 has expired (petitioners’ |imtations defense).

Answer and Anendnent to Answer

Respondent answered petitioners’ one remaining assignnment of
error by denying that he had erred and averring that, because Dr.
Trowbridge's initial 1996 Form 1040 is not a valid return, the
statute of limtations does not bar the assessnment of tax with
respect to Dr. Trowbridge for that year.’

Subsequently, we granted respondent |eave to anend his
answer to allege an increased deficiency in Dr. Trowbridge' s 1996
tax attributable to increased gross business receipts for that
year (the portion of Dr. Trowbridge' s 1996 deficiency in excess
of $146,847 is hereafter referred to as the additional 1996
deficiency). Respondent al so asserted corresponding increases in
the additions to tax asserted against Dr. Trowbridge under
sections 6651(a)(1) and 6654. Consistent with the protective

notice of deficiency issued to Life Center, respondent asserted

" Respondent also alleged that he issued his notice of
deficiency to Life Center within the 3-year period of limtations
on assessnent applicable to Life Center’s 1996 taxable year.



- 11 -
in the alternative an increased deficiency in, and increased
additions to, Life Center’s 1996 tax. Petitioners did not file a
reply to respondent’s anmendnent to answer.

Petitioners’' D scovery Requests

On Septenber 27 and 28, 2001, petitioners served on
respondent a request for adm ssions, a set of interrogatories,
and two requests for production of docunents. The request for
adm ssions is 134 pages in length (wthout attachnments) and
requests 545 adm ssions. The set of interrogatories is 124 pages
in length and contains 480 interrogatories.

On Cctober 5, 2001, respondent filed a notion for protective
order with respect to the request for adm ssions,
interrogatories, and requests for production of docunents served
by petitioners. Respondent argued that such requests were not
tinely, addressed inproper issues, and were intended to burden
respondent unduly, waste his resources, and divert himfromtrial
preparation. W asked petitioners to respond and, after
considering their response, granted respondent relief
“substantially for the reasons stated in respondent’s notion.”

Petitioners’ Dismissal Efforts

Mbtion To Disnmiss for Lack of Jurisdiction

On Novenber 21, 2001, petitioners submtted a notion styled
“Petitioner’s Verified Challenge to Jurisdiction of the Court”,

which we filed as a notion to dismss for |lack of jurisdiction.
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The notion “denies the existence of any contracts or commerci al
agreenents which create an attachnment of an equity relationship
between the ‘United States’ and/or The State of Texas and
Petitioner.” The notion also states: “Petitioner has
specifically forfeited, waived, rejected, declined, and refused
to voluntarily accept any and all benefits, especially admralty
and limted debt liability benefits, fromthe ‘United States’ and
its instrunentalities.” Apparently on those bases, the notion
then states: “Petitioner hereby gives formal notice to the Court
of Petitioner’s status as a nonjuristic person, a Texas state
Citizen, and that, in such status, Petitioner squarely chall enges
and voids the jurisdiction of this Court.” Petitioners clained
in the notion that we lack “in personanmi jurisdiction and subject
matter jurisdiction. W denied the notion.

Mbtion To Disniss

On Novenber 23, 2001, petitioners submtted a notion styled
“Petitioner’s Notice of Wthdrawal of Petition”, which we filed
as a notion to dismss (the notion to dismss) and denied.® In
that notion, petitioners reiterated their claimthat we | ack

jurisdiction and stated that they wi shed to withdraw their

8 To the extent petitioners were relying on grounds other
than jurisdiction, a decision dismssing the proceedi ngs would
have been considered a decision sustaining the deficiencies
determ ned by respondent. See sec. 7459(d). Since we did not
believe that was the result petitioners intended, we denied the
notion to dism ss.



- 13 -

petition: “Petitioner hereby gives Notice of WTHDRAWAL of the

petition for review by the United States Tax Court. This Notice
of Wthdrawal of petition makes noot, voids, and cancel s al
proceedi ngs previously scheduled by this Court for action upon
the petition filed in error.”

Trial Session

This case was set for trial at the Court’s trial session
commenci ng Decenber 3, 2001, in Houston, Texas (the trial
sessi on).

On Friday, Novenber 30, 2001, an enpl oyee of the Court
Clerk’s Ofice contacted Dr. Trowbridge and rem nded hi mthat
petitioners were expected to appear on the foll owm ng Monday
at the call of the calendar at the trial session. Wen, on
Decenber 3, 2001, the case was called fromthe cal endar,
petitioners failed to appear. Counsel for respondent appeared
and announced ready for trial. The Court set the case for trial
on the foll ow ng day (Decenber 4).

When the case was recalled fromthe calendar for trial on
Decenber 4, 2001, petitioners failed to appear. Counsel for
respondent appeared and announced ready for trial. The deputy
trial clerk reported that he had left two nessages for Dr.
Trowbridge at his office regarding the date and tine of the
trial. Counsel for respondent orally noved for default judgnment

with respect to the initial deficiencies in tax determ ned
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agai nst Dr. Trowbridge, which we took under advisenent pendi ng
respondent’s filing of a (subsequently filed) witten notion for
default (the default notion). Respondent proceeded to trial on
the remai ni ng anounts at issue (i.e., the additional 1996
deficiency and the additions to tax).?®

OPI NI ON

The Default Mbtion

By the default notion, respondent noves that Dr. Trowbridge
be held in default and that a decision be entered that there are
deficiencies in tax with respect to himfor 1996 and 1997 in the
amounts of $146,847 (the initial 1996 deficiency) and $211, 508
(the 1997 deficiency), respectively, and that a decision be
entered that there are no deficiencies in tax with respect to
Life Center and Life Choices. Respondent noves in the
alternative that Life Center be held in default and that a
deci sion be entered that there are deficiencies in tax with
respect to Life Center for 1996 and 1997 in the anounts of

$23, 195 and $476, 918, respectively, and that Life Choices be held

® Respondent bears the burden of proof (i.e., the ultimte
burden of persuasion) with respect to the additional 1996
deficiency and the portions of the asserted additions to tax
attributable thereto. See Rule 142(a). Respondent bears the
burden of production (i.e., the burden of noving forward with
evidence) with respect to the additions to tax asserted agai nst
Dr. Trowbridge in their entirety. See current sec. 7491(c).
Since respondent decided to proceed to trial on those issues to
satisfy his evidentiary burdens, we need not deci de whet her he
was required to do so in this default setting.
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in default and that a decision be entered that there is a
deficiency in tax with respect to Life Choices for 1997 in the
anount of $500,028. Although the Court ordered petitioners to
file a response to the default notion, Dr. Trowbridge returned to
the Court a copy of that order with the follow ng | anguage
handwitten thereon: “Tinely Notice of Non-Acceptance[.] The
Petition was Wt hdrawn”.

In pertinent part, Rule 123(a) provides:

(a) Default: |If any party has failed to plead or

ot herwi se proceed as provided by these Rules or as

required by the Court, then such party may be held in

default by the Court either on notion of another party

or on the initiative of the Court. Thereafter, the

Court may enter a decision against the defaulting

party, upon such terns and conditions as the Court may

deem proper * * *
We have no doubt that petitioners had know edge of the call of
this case on Decenber 3, 2001, and the recall of the case on the
follow ng day. We assune that petitioners failed to answer those
calls because they no | onger wished to continue their case in
this Court; that is the position they took in their notion to
dismss (which we previously denied). W therefore grant the

default notion and, in accordance with respondent’s primary

position therein, hold Dr. Trowbridge in default.?

10 As di scussed above, we struck fromthe petition al
assignnments of error other than petitioners’ |imtations defense.
Since respondent addresses petitioners’ |imtations defense
(among other itens) in his notion for partial summary judgnent,
the principal consequence of our holding Dr. Trowbridge in

(continued. . .)
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1. Respondent’s Motion for Partial Sunmmary Judgnent

Respondent has noved for partial sunmary judgnment in his
favor (the summary judgnent notion) with respect to petitioners’
[imtations defense, the existence and anount of the additional
1996 deficiency,!! and the additions to tax asserted agai nst Dr.
Trowbridge. ! Summary judgnent is a device used to expedite

litigation and is intended to avoid unnecessary and expensive

trials of “phantom factual questions.” Espinoza v. Conm SSioner,
78 T.C. 412, 416 (1982). Since there was a trial in this case,
at whi ch respondent presented evidence pertaining to the issues
addressed in the sunmary judgnent notion, we need not determ ne
whet her summary adj udication is appropriate here. W shall,

therefore, deny the summary judgnent notion (although we |argely

10¢, .. conti nued)
default is the ratification of respondent’s primary position that
Dr. Trowbridge, rather than Life Center and Life Choices, is
liable for any deficiencies in tax and additions to tax
determined in the notice of deficiency.

1 I'n his amendnent to answer, respondent alleges an
addi ti onal 1996 deficiency of $244,935, based on gross business
recei pts of $1,649,376 for that year. |In his posttrial brief,
respondent asserts that Dr. Trowbridge had gross busi ness
recei pts of $1,632,423 in 1996, thus necessitating a Rule 155
conputation with respect to the additional 1996 deficiency.

12 Respondent noved in the alternative for partial sunmary
j udgnent against Life Center and Life Choices in the event we
deny his request for default judgnent against Dr. Trowbridge.
Qur disposition of the default notion renders that alternative
positi on noot.
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sustain respondent’s substantive positions therein, as discussed
bel ow) .

[11. Statute of Limtations

As a general matter, incone tax (and rel ated penalties and
additions to tax) nmust be assessed wthin 3 years after the |ater
of (1) the due date (w thout regard to extensions) of the
corresponding return, or (2) the date on which such return is
filed.® Secs. 6501(a) and (b)(1), 6665(a)(2); sec. 301.6501(b)-
1(a), Proced. & Adm n. Regs. However, if the taxpayer fails to
file a return, the Comm ssioner nay assess such ampbunts at any
time. Sec. 6501(c)(3).

As relevant to petitioners’ |imtations defense, respondent
contends that Dr. Trowbridge’'s initial 1996 Form 1040 does not

constitute a valid return. In WIllians v. Comm ssioner, 114 T.C.

136, 143 (2000), we held that a disclainer statenent simlar to
the ones at issue in this case rendered the Form 1040 to which it
was attached invalid. W have also held that altering the Form
1040 jurat can destroy that formis validity as a return. E.g.,

Jenkins v. Commi ssioner, T.C Mno. 1989-617. W shall not

depart fromthe reasoning of those cases here. Accordingly, we

conclude that Dr. Trowbridge's initial 1996 Form 1040 is not a

13 For these purposes, the date on which a return is mailed
is treated as the filing date if the postmark date falls within
the prescribed period (including extensions) for filing the
return. Sec. 7502(a)(1l) and (a)(2) (A (i).
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valid return. It follows that respondent is not barred by the
statute of limtations on assessnent with respect to Dr.
Trowbridge’s 1996 taxable year.* See, e.g., Jarvis v.

Conmm ssioner, 78 T.C. 646, 655 (1982).

V. Additional 1996 Defi ciency

In the notice of deficiency, respondent determ ned that the
nmedi cal practice generated gross receipts of $1,062,676 in 1996.
Respondent based that determ nation on an analysis of the deposit
activity with respect to the two bank accounts styled “John Parks
Trowbridge MD' and the Life Center bank account (collectively,
the medi cal practice bank accounts). Respondent subsequently
recei ved daily cash analysis reports and daily practice sunmaries
with respect to the nedical practice for 1996 as the result of
the enforcenent of a sunmons issued to Dr. Trowbridge. Those
reports, introduced into evidence at trial, show that the nedi cal

practice generated gross receipts of $1,632,140 in 1996.1

14 Even if the revised 1996 Form 1040 that Dr. Trowbridge
submtted in January 2000 constitutes a valid return (an issue
respondent does not explicitly address and we do not decide),
respondent issued the notice of deficiency on Oct. 20, 2000, well
within the 3-year period of limtations on assessnent for 1996
t hat woul d have comenced on the date of such filing. See secs.
6503(a), 6213(a) (issuance of a valid notice of deficiency
suspends the running of the period of Iimtations on assessnent
during the pendency of any ensuing proceedings originating in
this Court).

15 W have adjusted respondent’s conputation of 1996
nmedi cal practice gross receipts ($1,632,423) downward by $283 to
reflect a patient refund recorded on the cash analysis report for
(continued. . .)



- 19 -

Respondent bol stered his docunentary evidence with w tness
testinony. Kathryn HIl, a former enployee of Dr. Trowbridge’s,
testified that she had prepared the practice sunmari es each day
as part of her duties and that she had derived the nonth-to-date
and year-to-date collections listed thereon fromthe daily cash
anal ysis reports prepared by other personnel. M. Hill further
testified that, as sonetinmes reflected in her handwitten
notations on the daily cash analysis reports, she had transferred
cash receipts directly to Dr. Trowbridge and had used patients’
checks to pay third party creditors of the nedical practice
whenever Dr. Trowbridge so requested, rather than depositing such
anounts in any of the nedical practice bank accounts. M. Hill’s
testinony is consistent with that of WlliamWIIlianms, an IRS
agent who testified that, in his review of the nedical practice
bank account statenents, he had been unable to find deposits
correspondi ng to nunerous checks and cash receipts recorded in
the daily cash anal ysis reports.

Dr. Trowbridge’s own daily records establish the gross
recei pts of the nedical practice in 1996, and the testinony of
Ms. Hill and M. WIIlians satisfactorily explains the | arge
di screpancy between that anpbunt and the aggregate bank deposits

on whi ch respondent based the initial 1996 deficiency.

15, .. conti nued)
Cct. 28, 1996, that we believe respondent overl ooked.
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Accordingly, we find that there is an additional deficiency in
tax wth respect to Dr. Trowbridge for 1996 based on gross
busi ness receipts of $1,632,140 for that year.

V. Additions to Tax

A. Statutory Provisions

1. Section 6651(a)(1)

Section 6651(a)(1l) provides for an addition to tax in the
event a taxpayer fails to file a tinely return (determned with
regard to any extension of tinme for filing), unless it is shown
that such failure is due to reasonable cause and not due to
willful neglect. The anount of the addition is equal to 5
percent of the anobunt required to be shown as tax on the
del i nquent return for each nonth or fraction thereof during
whi ch the return remains delinquent, up to a maxi num addition of
25 percent for returns nore than 4 nonths delinquent. For these
pur poses, the amobunt required to be shown as tax on the return is
reduced by any tinely paynents of the tax!® and any credits which
may be clainmed on the return. Sec. 6651(b)(1).

2. Section 6654

Section 6654 provides for an addition to tax (in the form of
an interest charge) in the event of an underpaynent of a required

install nent of individual estimted tax. As relevant to this

| n general, paynent of incone tax is due on the due date
of the corresponding return, determ ned without regard to any
filing extensions. Sec. 6151(a).
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case, each required installnment of estimated tax is equal to 25
percent of the “required annual paynment”, which in turn is equal
to the I esser of (1) 90 percent of the tax shown on the
individual’s return for that year (or, if no returnis filed, 90
percent of his or her tax for such year), or (2) if the
individual filed a return for the i mredi ately precedi ng taxabl e
year, 100 percent of the tax shown on that return. Sec.
6654(d)(1)(B)(i) and (ii). The due dates of the required
install nents for a cal endar taxable year are April 15, June 15,
and Septenber 15 of that year and January 15 of the follow ng
year. Sec. 6654(c)(2). For purposes of section 6654, an
i ndividual’s tax consists of incone tax and sel f-enpl oynent tax
and is determ ned before the application of any wage w t hhol di ng
creditl” (but after the application of other allowable credits).
Sec. 6654(f); see sec. 31.

There are two mechani cal exceptions to the applicability of
t he section 6654 addition to tax. First, as relevant to this
case, the addition is not applicable if the tax shown on the
individual’s return for the year in question (or, if no return is
filed, the individual’s tax for that year), reduced for these

pur poses by any allowable credit for wage withholding, is |ess

7 Under sec. 6654(g)(1), wage withholding credits are
treated as paynents of estinmated tax.
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t han $500.1'® Sec. 6654(e)(1). Second, the addition is not
applicable if the individual’s tax for the precedi ng taxable year
was zero. Sec. 6654(e)(2).

B. Di scussi on

1. Respondent’s Section 6651(a)(1) Determ nations

We have al ready concluded, in the context of petitioners’
[imtations defense, that the disclainmer statenent attached to,
and the alteration of the jurat of, Dr. Trowbridge s initial 1996
Form 1040 rendered that Form 1040 invalid. Since Dr. Trowbridge
attached a substantially identical disclainmer statenent to, and
simlarly altered the jurat of, his initial 1997 Form 1040, we
conclude as well that Dr. Trowbridge's initial 1997 Form 1040 is
not a valid return.

In addition to introducing at trial Dr. Trowbridge's
(tnvalid) initial 1996 and 1997 Fornms 1040, respondent produced
evidence that Dr. Trowbridge did not submt to the IRS any ot her
docunent purporting to be a return for 1996 or 1997 until January
2000. Respondent therefore produced evidence that Dr. Trowbridge
did not tinely file Federal incone tax returns for 1996 and 1997
and that each such failure continued for nore than 4 nonths. 1In
t he absence of any conflicting or excul patory evidence (e.g.,

evi dence of reasonabl e cause or |ack of willful neglect on the

18 Effective for taxable years beginning after Dec. 31,
1997, the threshold anmount is $1,000. Taxpayer Relief Act of
1997, Pub. L. 105-34, sec. 1202(a), 111 Stat. 994.
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part of Dr. Trowbridge), we conclude that Dr. Trowbridge is
Iiable for 25-percent additions to tax under section 6651(a)(1)
with respect to his 1996 and 1997 taxable years.?®

Respondent al so produced evidence that Dr. Trowbridge did
not meke any tinely paynents in respect of his 1996 and 1997
i ncone taxes and did not claimany tax credits for those years.
Accordingly, the 25-percent additions to tax for which Dr.
Trowbridge is |liable under section 6651(a)(1) apply to the ful
anount of tax required to be shown on his respective 1996 and
1997 returns.?® See sec. 6651(b)(1).

2. Respondent’s Section 6654 Deterninations?

In addition to introducing at trial Dr. Trowbridge's

(tnvalid) initial 1996 and 1997 Forns 1040, respondent submtted

19 We note that, in conputing the amount of the 1997
addition to tax, respondent incorrectly applied a rate of 22.5
percent rather than 25 percent. See supra note 1.

20 The ampunt of tax required to be shown on Dr.
Trowbridge's 1996 return is equal to the initial 1996 deficiency
($146,847) plus the additional 1996 deficiency, the latter anount
to be determ ned under Rule 155 in accordance with part 1V of
this report. The anount of tax required to be shown on Dr.
Trowbridge’s 1997 return is equal to the 1997 deficiency
(%211, 508) .

21 Respondent applied the provisions of sec. 6654 wi thout
regard to the anmounts shown as tax on the revised 1996 and 1997
Forns 1040 attached by Dr. Trowbridge to the 1996 and 1997 Forns
1040X submtted by himto the IRS in January 2000. Petitioners
did not assign error to that aspect of respondent’s
determ nations. W shall not, therefore, decide whether the
revi sed 1996 and 1997 Forns 1040 are valid returns or otherw se
take theminto account for purposes of determning the
application of sec. 6654.
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with the summary judgment notion Dr. Trowbridge' s (invalid) 1995
Form 1040, authenticated by affidavit of respondent’s counsel.?
Respondent al so produced evidence that Dr. Trowbridge did not
make any tinmely paynents (actual or deenmed, see supra note 17) in
respect of his 1996 or 1997 incone taxes that could be applied
agai nst his required annual paynents.

G ven the foregoing evidence regarding invalid returns, the
general applicability of the estimated tax provisions to Dr.
Trowbridge's respective 1996 and 1997 taxabl e years depends on
whet her Dr. Trowbridge’'s actual (rather than reported) tax for
those years is greater than zero. See sec. 6654(d)(1)(B)
Simlarly, the availability of the $500 de m nin s exception with
respect to either such year is determned by reference to Dr.
Trowbridge’s actual (rather than reported) tax for each such year
(l ess any all owabl e wage wi thhol ding credit). See sec.
6654(e)(1). As relevant to the application of section
6654(d) (1) (B), our disposition herein of the default notion
establishes that Dr. Trowbridge's tax for each of 1996 and 1997
is indeed greater than zero. As relevant to the application of

section 6654(e) (1), such disposition establishes that

22 As referenced in our findings of fact, Dr. Trowbridge's
1995 Form 1040 includes a disclainer statenent that is
substantially identical to the disclainmers attached to his
initial 1996 and 1997 Forns 1040. On that basis, we concl ude
that Dr. Trowbridge's 1995 Form 1040 is not a valid return. See
Wllians v. Conm ssioner, 114 T.C 136, 143 (2000).
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Dr. Trowbridge's tax (less all owable wage w thhol ding credits)
for each year far exceeds $500.

Qur disposition of the default notion also precludes the
applicability of the section 6654(e)(2) exception (zero tax for
preceding year) with respect to Dr. Trowbridge's 1997 taxable
year. In that regard, although the record does not reveal Dr.
Trowbridge's tax for 1995, we deem his 1995 Form 1040 (show ng
tax of $133,977 and no tax credits) to be evidence that such tax
was greater than zero, which would render the section 6654(e)(2)
exception inapplicable to his 1996 taxable year as well.

Based on the foregoing, and in the absence of any evidence
to the contrary, we conclude that Dr. Trowbridge was subject to
estimated tax with respect to each of his 1996 and 1997 taxable
years and that he nmade no tinely paynents in respect of such
liability. Thus, the anmount of Dr. Trowbridge’ s underpaynent
with respect to each installnent of his required annual paynents
for those years is equal to the full anount of such installnent.?®

VI . Section 6673 Penalty

In pertinent part, section 6673(a)(1l) provides:
SEC. 6673. SANCTI ONS AND COSTS AWARDED BY COURTS.

(a) Tax Court Proceedings. --

2 1n that regard, we accept respondent’s conputation of
the 1997 addition to tax ($11,316), and we direct the parties to
determ ne the anount of the 1996 addition to tax on the basis of
Dr. Trowbridge's 1996 tax (nore precisely, 90 percent thereof),
determ ned in accordance with note 20, supra.
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(1) Procedures instituted primarily for
del ay, etc.— \Wenever it appears to the Tax
Court that--

(A) proceedings before it have been
instituted or mai ntai ned by the taxpayer
primarily for del ay,

(B) the taxpayer’s position in such

proceeding is frivolous or groundl ess,
or

* * * * * * *

the Tax Court, in its decision, may require the

taxpayer to pay to the United States a penalty not in

excess of $25, 000.

The purpose of section 6673 “is to conpel taxpayers to think
and to conformtheir conduct to settled principles before they

file returns and litigate.” Coleman v. Conm ssioner, 791 F.2d

68, 71 (7th Cir. 1986); see also Grasselli v. Conm ssioner, T.C

Meno. 1994-581 (quoting Coleman). A taxpayer’s position is
frivolous if it is contrary to established | aw and unsupported by
a reasoned, colorable argunent for change in the law. E.g., N

Famly Trust v. Conm ssioner, 115 T.C 523, 544 (2000). W need

not find specific damages to i nvoke section 6673(a)(1); rather,
that section is a penalty provision, intended to deter and
penalize frivolous clainms and positions in deficiency

proceedi ngs. Bagby v. Conm ssioner, 102 T.C 596, 613-614

(1994).
Dr. Trowbridge does not here argue for any change in the

law, and there is no plausible argunent that, as maintained in
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the disclainmers attached to his initial 1996 and 1997 Fornms 1040,
t he paynent of incone taxes is voluntary. E. g., Wods v.

Comm ssioner, 91 T.C. 88, 90 (1988). \Whatever legitimte

argunents may underlie his assignnments of error, Dr. Trowbridge
has enphasi zed frivol ous argunents and, for that reason al one,
deserves to have a section 6673(a)(1) penalty inposed agai nst
hi m

We are al so convinced by Dr. Trowbridge's conduct that he
both instituted and maintai ned these proceedi ngs for delay, which
IS a separate basis for inposing a section 6673(a)(1) penalty.
We struck substantial portions of the petition. H's discovery
requests ran to hundreds of pages, and we granted respondent’s
notion for a protective order with respect thereto.
Not wi t hst andi ng his active, indeed forceful, prosecution of this
case initially, Dr. Trowbridge abruptly changed course 2 weeks
before trial. At that point, he attenpted to withdraw the
petition, asserting a jurisdictional challenge premsed on his
di savowal of any commercial relationship with, and any enjoynent
of benefits from the United States. He refused to appear for
trial, despite notice thereof. W interpret Dr. Trowbridge’s
actions in prosecuting (and not prosecuting) this case as
evidence of his intent to delay these proceedi ngs.

There is a contenporaneous case in this Court involving Dr.

Trowbridge and his 1991-95 taxabl e years which invol ves conduct
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simlar to that involved here. See Trowbridge v. Conm ssioner,

T.C. Meno. 2003-164. W conclude that Dr. Trowbridge deserves a
| arge penalty under section 6673(a)(1l). Therefore, we shall
i npose on hima penalty of $25, 000.

To reflect the foregoing,

An appropriate order wll

be issued, and decision wll

be entered under Rul e 155.




