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R determ ned deficiencies in tax with respect to
Ps (Hand W for the years 1991-95, as well as
additions to tax under secs. 6651(a)(1l) and 6654,
. R C, with respect to various of those years. Ps
filed petitions for redeterm nation but failed to
appear at trial. R noved for default judgment with
respect to the deficiencies in tax determ ned agai nst
Ps for all years and the additions to tax determ ned
against Hfor the years 1991-93. R proceeded to trial
on the issues of (1) the additions to tax determ ned
agai nst Wfor all years, and (2) the additions to tax
determ ned against H for 1994 and 1995.
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1. Held: Rs notion for default judgnent is granted.

2. Held, further, Fornms 1040 and 1040EZ filed by
Ps do not constitute valid Federal inconme tax returns.

3. Held, further, Ps are liable for the additions
to tax at issue in the amunts determned by R with
m nor adj ust nents.

4. Held, further, Hand Ware |liable for
penal ti es under sec. 6673, I.R C., in the amunts of
$25, 000 and $15, 000, respectively.

John Parks Trowbridge and Sabrina Martin, pro sese.

M Kathryn Bellis, for respondent.

MVEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HALPERN, Judge: These cases have been consolidated for
purposes of trial, briefing, and opinion. By notices of
deficiency dated Cctober 11, 2000 (the notices of deficiency),
respondent determ ned deficiencies in, and additions to, each
petitioner’s Federal incone taxes as follows:

John Parks Trowbridge (Dr. Trowbridge)

Additions to Tax

Year Defi ci ency Sec. 6651(a)(1) Sec. 6654
1991 $6, 533 - - $4
1992 9, 492 $1, 380 222
1993 83,478 20, 870 3, 498
1994 121, 075 30, 269 6, 283

1995 130, 699 32,595 7,068



- 3 -
Sabrina L. Trowbridge (Ms. Martin?)

Additions to Tax

Year Defi ci ency Sec. 6651(a)(1) Sec. 6654
1991 $6, 197 $105 - -
1992 8, 740 1,198 $190
1993 74,612 18, 653 3,126
1994 102, 588 25, 647 5, 323
1995 111, 266 27,679 6, 000

Respondent has noved that petitioners be held in default
with respect to the deficiencies in tax determ ned agai nst them
for all years and that Dr. Trowbridge be held in default with
respect to the additions to tax determ ned against himfor 1991,
1992, and 1993. In addition, respondent has noved for parti al
summary judgnent in his favor wiwth respect to the additions to
tax determ ned against Dr. Trowbridge for 1994 and 1995 and the
additions to tax determ ned against Ms. Martin for all years.
Respondent has al so asked the Court to inpose a penalty on each
petitioner under section 6673(a)(1l) in the anbunt of $25, 000.
For the reasons that follow, we shall grant respondent’s notions
for default judgnment, sustain (wth mnor adjustnments) the
additions to tax that are the subject of his notions for partial
summary judgnent, and inpose penalties under section 6673(a)(1).

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years at issue, and

all Rule references are to the Tax Court Rules of Practice and

! During the years at issue, Ms. Martin was nmarried to Dr.
Trowbri dge and was known as Sabrina L. Trowbridge. She is now
known as Sabrina Martin, and we shall refer to her as Ms. Martin
for all purposes in this report.
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Procedure. For the sake of convenience, all dollar anobunts are
rounded to the nearest dollar.
FI NDI NGS OF FACT

Prelimnary Facts

At the tinme the petitions were filed in these cases, each
petitioner resided in Harris County, Texas.

Petitioners were nmarried to each other during the years at
i ssue but filed separate returns for those years.

Dr. Trowbridge is a physician, and Ms. Martin is a nurse and
adm ni strative assistant who, during the years at issue, was
sonetinmes enployed by Dr. Trowbridge s professional corporation.

Both petitioners are cal endar year taxpayers.

Respondent’ s exam nation with respect to Dr. Trowbridge’'s
1991, 1992, and 1993 taxabl e years comenced before 1998.
Respondent’ s exam nations with respect to Dr. Trowbridge' s 1994
and 1995 taxable years and Ms. Martin's 1991 through 1995 taxabl e
years commenced after July 1998.

Dr. Trowbridge's 1993, 1994, and 1995 Forns 1040

1993 For m 10402

On Novenber 26, 1996, Dr. Trowbridge mailed to the Internal
Revenue Service (IRS) a Form 1040, U.S. Individual Incone Tax

Return 1993 (Dr. Trowbridge’'s 1993 Form 1040), which the IRS

2 As discussed infra, Dr. Trowbridge's 1993 Form 1040 is
relevant to the determ nation of whether he is liable for the
sec. 6654 addition to tax with respect to his 1994 taxabl e year.
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recei ved on Decenber 3, 1996. On page 2 of Dr. Trowbridge's 1993
Form 1040, he reported tax of $92,494 but stated: “SEE ATTACHED
DI SCLAI MER STATEMENT--ADM TTED TAX LIABILITY IS ZERO'. The
attached di sclai mer statenent (the 1993 disclainer) reads in part
as foll ows:

The assessnent and paynent of inconme taxes is voluntary
* * * John respectfully declines to vol unteer
concerni ng assessnent and paynent of any tax bal ance
due on the return or any redeterm nation of said tax.
Be it known that we, separately and together,

therefore, deny tax liability and do not admt that the
stated anount of tax on return, as calculated solely by
reference to provided tables, is due and collectible.
The tax return read as a whole shows no anbunt as bei ng
the tax and shows the tax to be zero and zero is the
starting point in determning a deficiency or any other
action involving this return. * * *

John has provided paynment in the anount of $1,000 as a
voluntary contri bution

The 1993 disclainmer is signed by Dr. Trowbridge and “Acknow edged
in full agreement” by Ms. Martin.

Respondent determ ned a deficiency in Dr. Trowbridge' s tax
for 1993 of $83, 478.

1994 Form 1040

On January 16, 1997, Dr. Trowbridge nmailed to the RS a Form
1040, U.S. Individual Income Tax Return 1994 (Dr. Trowbridge’s
1994 Form 1040), which the IRS received on January 21, 1997. On
page 2 of Dr. Trowbridge' s 1994 Form 1040, he reported tax of

$170, 144 but stated: “SEE ATTACHED DI SCLAI MER STATEMENT- —-ADM TTED
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TAX LIABILITY IS ZERO'. In substance, the attached disclainer is
identical to the 1993 di scl ai ner.

Dr. Trowbridge submtted to the IRS no other docunent
purporting to be a return for 1994.

Respondent determ ned a deficiency in Dr. Trowbridge s tax
for 1994 of $121,075. The only paynment made by Dr. Trowbridge
for 1994 was $1,000 paid on January 21, 1997, with his 1994 Form
1040.

1995 Form 1040

On January 20, 1997, Dr. Trowbridge nailed to the RS a Form
1040, U.S. Individual Income Tax Return 1995 (Dr. Trowbridge’s
1995 Form 1040), which the IRS received on January 27, 1997. On
page 2 of Dr. Trowbridge' s 1995 Form 1040, he reported tax of
$133,977 but stated: “SEE ATTACHED DI SCLAI MER STATEMENT--ADM TTED
TAX LIABILITY IS ZERO'. |In substance, the attached disclainer is
identical to the 1993 di scl ai ner.

Dr. Trowbridge submtted to the IRS no other docunent
purporting to be a return for 1995.

Respondent determ ned a deficiency in Dr. Trowbridge' s tax
for 1995 of $130,699. The only paynment made by Dr. Trowbridge
for 1995 was $1,000 paid on January 27, 1997, with his 1995 Form

1040.
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Ms. Martin's 1991 Through 1995 I ncone Tax Filings

1991 Form 1040

On or around Novenber 1, 1996, Ms. Martin mailed to the IRS
a Form 1040, U.S. Individual Income Tax Return 1991 (Ms. Martin's
1991 Form 1040), which the IRS received on Novenber 4, 1996. On
page 2 of Ms. Martin’s 1991 Form 1040, she reported tax of $5, 203
and wit hhol di ng of $19, 640. She al so stated: “SEE ATTACHED
DI SCLAI MER STATEMENT-—-ADM TTED TAX LIABILITY IS ZERO'. The
attached disclainmer refers to her but, in substance, is identical
to the 1993 discl ai ner.

Ms. Martin submtted to the IRS no other docunent purporting
to be a return for 1991.

Respondent determ ned a deficiency in Ms. Martin's tax for
1991 of $6,197. The only paynment made by Ms. Martin for 1991 was
$100 paid on Novenber 4, 1996, with her 1991 Form 1040.

1992 Form 1040

On or around Novenber 1, 1996, Ms. Martin mailed to the IRS
a Form 1040, U.S. Individual Income Tax Return 1992 (Ms. Martin's
1992 Form 1040), which the IRS received on Novenber 4, 1996. On
page 2 of Ms. Martin’s 1992 Form 1040, she reported tax of $1, 805
and wi t hhol di ng of $7,944. She al so stated: “SEE ATTACHED
DI SCLAI MER STATEMENT-—-ADM TTED TAX LIABILITY IS ZERO'. The
attached disclainmer refers to her but, in substance, is identical

to the 1993 di scl ai ner.
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Ms. Martin submtted to the IRS no other docunent purporting
to be a return for 1992.
Respondent determ ned a deficiency in Ms. Martin's tax for
1992 of $8,740. The only paynment nmade by Ms. Martin for 1992 was
$100 paid on Novenber 4, 1996, with her 1992 Form 1040.

1993 and 1994 Tax vli gati ons

Ms. Martin did not file Federal income tax returns for
either 1993 or 1994. She did not nake any estimted tax paynents
for those years.

Respondent determ ned deficiencies of $74,612 and $102, 588
in Ms. Martin' s taxes for 1993 and 1994, respectively.

1995 Form 1040EZ

On or about January 20, 1997, Ms. Martin mailed to the IRS a
Form 1040EZ, Income Tax Return for Singles and Joint Filers Wth
No Dependents 1995 (Ms. Martin’s 1995 Form 1040EZ), which the IRS
recei ved on January 21, 1997. On Ms. Martin's 1995 Form 1040EZ,
she reported tax of $0, an earned incone credit of $234, and
wi t hhol di ng of $635. She al so stated: “SEE ATTACHED DI SCLAI MER
STATEMENT- —ADM TTED TAX LIABILITY IS ZERO'. The attached
di sclaimer refers to her but, in substance, is identical to the
1993 di scl ai ner.

Ms. Martin submtted to the IRS no other docunent purporting

to be a return for 1995.
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Respondent determ ned a deficiency in Ms. Martin's tax for

1995 of $111,266. The only paynent made by Ms. Martin for 1995
was $100 paid on January 21, 1997, with her 1995 Form 1040EZ.

The Pl eadi ngs and Rel ated Matters

The Petitions

In response to the notices of deficiency, both petitioners
filed petitions on January 9, 2001. In many respects, the
petitions are identical. Dr. Trowbridge' s petition is 74 pages
long, and Ms. Martin's petition is 75 pages long. Although the
petitions do assign error to respondent’s determ nations, for the
nmost part, they nmake a convol uted argunent that subjecting
petitioners to the sane rate of tax as Federal enployees
constitutes inpermssible “disparate treatment”. Petitioners
cite a variety of Code sections and regulatory materials to show
that public enployees and certain others receive benefits from
the Federal Governnment that are not available to petitioners as
“private independent contractors” or “private sector workers”.
They state:

In direct contrast to the private independent
contractor, or non-governnent workers whose econonic
position, and rate of personal earnings are not fixed
and guaranteed by statute, the rate instead is
controlled by what the market place will bear and
w t hout any position fixed by statute. This gives the
government enpl oyees or officers a great personal and
econom ¢ advantage over that afforded to the private
i ndependent contractor, or non-government workers, and
as such creates a disparate or unequal treatnent under

the I aw, because the Internal Revenue Service
admnistratively states that the private independent
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contractors, or private sector workers pay [sic] nust
pay the sane rate or percentage of tax on net incone as
do the governnent enpl oyees under Title 26 USC 88 1, or
3, without affording these sane governnent privileges,
services, benefits, contributions, or funds.

They argue that either respondent has to afford thema | ower,
special tax rate or they nust be afforded the same benefits as
Federal Governnent enpl oyees:

it is the position of this petitioner, that there is
within the Internal Revenue Code (I RC), a separate
taxing statute with a reduced or conpensatory rate of
tax for the taxpayers who are “private independent
contractors”, or “private sector workers”. [|f not,
then this petitioner is entitled to receive the sane
conpensation in benefits and econom c protections as
the federal enployee, appointed or elected official, or
corporate or partnership individuals.

Respondent’s Motions for a More Definite Statenent

In response to the petitions, respondent noved in each case
for a nore definite statement or to dismss for failure to state
a clai mupon which relief can be granted. Follow ng a hearing on
respondent’s notions, we declined to dism ss but concluded that
the petitions contained frivol ous and groundl ess al |l egations. W
struck fromthe petitions all such allegations, which constituted
the bul k of the petitions.

The Answers

On May 17, 2001, respondent filed his answers to the
abridged petitions, denying all material allegations of fact nmade
in support of the |lone remaining assignnment of error contained

t her ei n.
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Standing Pretrial Order and Notice

On May 29, 2001, the Court issued its Standing Pretri al
Order and Notice in each case, setting the cases for trial at the
trial session of the Court conmencing on Decenber 3, 2001, in
Houst on, Texas.

Petitioners’' D scovery Requests

On Septenber 20 and 25, 2001, Ms. Martin and Dr. Trowbridge,
respectively, served on respondent a request for adm ssions.

Each request is over 140 pages in length (w thout attachnents)
and requests over 600 adm ssions.

On Septenber 27, 2001, each petitioner served on respondent
interrogatories and a request for production of docunents. Each
set of interrogatories is over 125 pages in length and contains
over 500 interrogatories.

On Cctober 4, 2001, respondent filed notions for protective
orders with respect to the requests for adm ssions,
interrogatories, and requests for production of docunents served
by petitioners. Respondent argued that such requests were not
tinmely, addressed inproper issues, and were intended to burden
respondent unduly, waste his resources, and divert himfromtrial
preparation. W asked petitioners to respond and, after
considering their responses, granted respondent relief

“substantially for the reasons stated in respondent’s notions.”
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Petitioners’ Dismissal Efforts

Mbtions To Disnmiss for Lack of Jurisdiction

On Novenber 21, 2001, Dr. Trowbridge submtted “for the
petitioners” a notion styled “Petitioner’s Verified Challenge to
Jurisdiction of the Court”, which we filed in each case as a
nmotion to dismss for lack of jurisdiction. The notion “denies
t he exi stence of any contracts or commerci al agreenents which
create an attachnent of an equity relationship between the
‘“United States’ and/or The State of Texas and Petitioner.” The
notion also states: “Petitioner has specifically forfeited,
wai ved, rejected, declined, and refused to voluntarily accept any
and all benefits, especially admralty and limted debt liability
benefits, fromthe ‘United States’ and its instrunentalities.”
Apparently on those bases, the notion then states: “Petitioner
hereby gives formal notice to the Court of Petitioner’s status as
a nonjuristic person, a Texas state Citizen, and that, in such
status, Petitioner squarely chall enges and voids the jurisdiction
of this Court.” Petitioners clainmed in the notion that we |ack
“in personant jurisdiction and subject matter jurisdiction. W
deni ed the noti on.

Mbtions To Di sm ss

On Novenber 23, 2001, Dr. Trowbridge submtted (and Ms.
Martin signed “in full agreement”) a notion styled “Petitioner’s

Notice of Wthdrawal of Petition”, which we filed in each case as
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a notion to dismss (the notions to dismss) and denied.® In
those notions, petitioners reiterated their clainms that we | ack
jurisdiction and stated that they wished to withdraw their

petitions: “Petitioner hereby gives Notice of WTHDRAWAL of the

petition for review by the United States Tax Court. This Notice
of Wthdrawal of petition makes noot, voids, and cancel s al
proceedi ngs previously scheduled by this Court for action upon
the petition filed in error.”

Trial Session

These cases were called fromthe calendar at the Court’s
trial session commencing on Monday, Decenber 3, 2001, in Houston,
Texas. On Friday, Novenber 30, 2001, an enpl oyee of the Court
Clerk’s Ofice contacted petitioners and rem nded themthat they
were expected to appear at the call of the cal endar on Monday,
Decenber 3. Wien, on that date, the cases were called fromthe
cal endar, petitioners failed to appear. Counsel for respondent
appeared and announced ready for trial. The Court set the cases
for trial on Tuesday, Decenber 4, 2001, at 9:00 a.m, and
directed the deputy trial clerk to contact petitioners by
t el ephone and notify themof the date and tine of the trial.

VWhen the cases were recalled fromthe cal endar on Decenber 4, for

3 To the extent petitioners were relying on grounds other
than jurisdiction, a decision dismssing the proceedi ngs would
have been consi dered a deci sion sustaining the deficiencies
determ ned by respondent. See sec. 7459(d). Since we did not
believe that was the result petitioners intended, we denied the
notions to dism ss.
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trial, petitioners failed to appear. Counsel for respondent
appeared and announced ready for trial. The deputy trial clerk
reported that he had | eft nmessages for both petitioners as to the
date and tinme of the trial. Respondent noved to dismss for
default in both cases and the Court set those notions for a
heari ng on Friday, Decenber 7, 2001. The Court instructed
respondent’s counsel to arrange personal service of the
petitioners, to informthemof the hearing. The Court heard one
W tness in support of respondent’s case.

On Friday, Decenber 7, 2001, the cases were recalled from
the cal endar for a hearing on respondent’s notions to dismss for
default. Petitioners failed to appear. Counsel for respondent
appeared and announced ready for the hearing. Internal Revenue
Agent Marilyn Maclness testified that she had served each
petitioner personally with notice of the hearing. The Court took

respondent’s notions to dismss for default under advi senent.

OPI NI ON

Mbtions To Disniss for Default

Respondent has noved (1) that Dr. Trowbridge be held in
default with respect to, and that a decision be entered in
respondent’s favor in the full anmount of, the deficiencies in tax
determ ned by respondent against Dr. Trowbridge for the years

1991 through 1995 and the additions to tax determ ned by
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respondent against Dr. Trowbridge for the years 1991 t hrough
1993, and (2) that Ms. Martin be held in default with respect to,
and that a decision be entered in respondent’s favor in the ful
anmount of, the deficiencies in tax determ ned by respondent
against Ms. Martin for the years 1991 through 1995. Petitioners
obj ect, respectively, to those notions (collectively, the default
not i ons).*

In pertinent part, Rule 123(a) provides:

(a) Default: |If any party has failed to plead or

ot herwi se proceed as provided by these Rules or as

required by the Court, then such party may be held in

default by the Court either on notion of another party

or on the initiative of the Court. Thereafter, the

Court may enter a decision against the defaulting

party, upon such ternms and conditions as the Court may

deem proper * * *

Respondent argues that petitioners’ failures to appear for
the call of these cases on Decenber 3, 2001, and at the trial of
t he cases on Decenber 4, 2001, constitute defaults and that it is
appropriate for the Court to enter default judgnents agai nst each

with respect to the deficiencies and additions to tax that are

the subject of the default notions.

4 Al though petitioners failed to appear at the hearing on
the default notions, they did submt a docunent to the Court that
day styled “Mandatory Judicial Notice of Petitioner’s Refusal for
Cause of Respondent’s Motion for Default Judgnent”, which we
filed in each case as an objection to the respective default
not i ons.
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Petitioners object to the default notions principally on the
ground that each had withdrawn his or her petition (by the
notions to dismss, which we had denied).

We have no doubt that petitioners had know edge of the cal
of these cases on Decenber 3, 2001, and the recall of the cases
on Decenber 4 and 7, 2001. W assune that petitioners failed to
answer those calls because they no | onger wi shed to continue
their cases in this Court; that is the position taken by themin
the notions to dismss (which we denied). W shall, therefore,
hol d each of themin default. W shall enter a decision against
each petitioner that includes the full anpbunt of the deficiencies
in tax and additions to tax that are the subject of the default
nmotions. That is appropriate since respondent had denied al
material allegations of fact set forth in the petitions in
support of the assignnents of error and none of petitioners’
filings has otherw se convinced us that respondent in any way
erred in determning the deficiencies in tax and additions to tax
that are the subject of the default notions.

1. Remai ni ng Additions to Tax

A. | nt r oducti on

Respondent proceeded to trial on the issues of the additions
to tax determ ned against Dr. Trowbridge for the years 1994 and
1995 and the additions to tax determ ned against Ms. Martin for

the years 1991 through 1995 (collectively, the remnaining
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additions to tax) on account of the burden of production inposed
on the Secretary by current section 7491(c) (hereafter section
7491(c).®> As will be discussed, respondent has carried that
bur den.

B. Summmary Adj udi cati on Unnecessary

Respondent has noved for partial sunmary judgnment in his
favor with respect to the remaining additions to tax.

Petitioners object, respectively, to those notions (collectively,
the summary judgnent notions).

A party may nove for “sunmmary adjudication in the noving
party’s favor upon all or any part of the legal issues in
controversy.” Rule 121(a). “Sunmmary judgnent is a device used
to expedite litigation and is intended to avoid unnecessary and

expensive trials of ‘phantom factual questions.’” Espinoza v.

Comm ssioner, 78 T.C. 412, 416 (1982). *“The party noving for

summary judgnent has the burden of showi ng the absence of a
genuine issue as to any material fact.” [d.; see Rule 121(b).
“The opposing party is to be afforded the benefit of al
reasonabl e doubt, and any inference to be drawn fromthe
underlying facts contained in the record nust be viewed in a
light nost favorable to the party opposing the notion for summary

judgnent.” Espinoza v. Conm ssioner, supra at 416.

> W do not decide whether respondent was required to
satisfy sec. 7491(c) in this default setting.



- 18 -

Respondent has noved for partial summary judgnents, but,
since there was a trial in these cases, at which respondent
presented evidence pertaining to the remaining additions to tax,
we need not determ ne whether the summary judgnent notions
satisfy the standards for summary adjudication. W shall,
therefore, deny the summary judgnent notions (although we | argely
sustain respondent’s substantive positions therein, as discussed
bel ow) .

C. Substantive Provisions

1. Section 6651(a)(1)

Section 6651(a)(1) provides for an addition to tax in the
event a taxpayer fails to file a tinely return (determ ned
with regard to any extension of time for filing), unless it is
shown that such failure is due to reasonabl e cause and not due
to wllful neglect. The anount of the addition is equal to
5 percent of the amount required to be shown as tax on such
return for each nonth or fraction thereof during which such
failure continues, up to a maxi mrum addi ti on of 25 percent for
returns nore than 4 nonths delinquent. For these purposes, the
anount required to be shown as tax on the return is reduced by
any tinely paynments of the tax® and any credits which may be

claimed on the return. Sec. 6651(b)(1).

6 In general, paynment of inconme tax is due on the due date
of the corresponding return, determ ned without regard to any
filing extensions. Sec. 6151(a).



2. Section 6654

Section 6654 provides for an addition to tax in the event of
an under paynent of a required installnment of individual estinmated
tax. As relevant to these cases, each required installnment of
estimated tax is equal to 25 percent of the “required annual
paynment”, which in turn is equal to the | esser of (1) 90 percent
of the tax shown on the individual’s return for that year (or, if
no return is filed, 90 percent of his or her tax for such year),
or (2) if the individual filed a return for the inmmediately
precedi ng taxabl e year, 100 percent of the tax shown on that
return. Sec. 6654(d)(1)(B)(i) and (ii). The due dates of the
required installments for a cal endar taxable year are April 15,
June 15, and Septenber 15 of that year and January 15 of the
follow ng year. Sec. 6654(c)(2). For purposes of section 6654,
an individual’s tax consists of incone tax and sel f-enpl oynent
tax and is determ ned before the application of any wage
wi thhol ding credit’ (but after the application of other allowable
credits). Sec. 6654(f); see sec. 31.

There are two mechani cal exceptions to the applicability of
t he section 6654 addition to tax. First, as relevant to these
cases, the addition is not applicable if the tax shown on the
individual’s return for the year in question (or, if no return is

filed, the individual’s tax for that year), reduced for these

" Under sec. 6654(g)(1), wage withholding credits are
treated as paynents of estinmated tax.
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pur poses by any allowable credit for wage withholding, is |ess
t han $500.8 Sec. 6654(e)(1). Second, the addition is not
applicable if the individual’s tax for the precedi ng taxable year
was zero. Sec. 6654(e)(2).

D. Section 7491(c)

Section 7491(c) inposes the burden of production in any
court proceeding (i.e., the burden of noving forward with
evi dence) on the Comm ssioner with respect to the liability of
any individual for penalties and additions to tax.® |In order to
nmeet the burden of production under section 7491(c), the
Commi ssioner need only make a prima facie case that inposition of
the penalty or addition to tax is appropriate; he need not negate
t he exi stence of any circunstantial defense such as reasonabl e

cause. Higbee v. Conm ssioner, 116 T.C 438, 446 (2001); H

Conf. Rept. 105-599, at 241 (1998), 1998-3 C. B. 747, 995.
Furthernore, section 7491(c) has no effect on the burden of proof

(1.e., the burden of persuasion), Hi gbee v. Conm ssioner, supra

at 446-447, which remains on petitioners in these cases, Rule

8 Effective for taxable years beginning after Dec. 31,
1997, the threshold anmount is $1,000. Taxpayer Relief Act of
1997, Pub. L. 105-34, sec. 1202(a), 111 Stat. 994.

® Sec. 7491(c) applies to court proceedings arising in
connection wth exam nati ons commenci ng after July 22, 1998.
I nt ernal Revenue Service Restructuring and Reform Act of 1998,
Pub. L. 105-206, sec. 3001(c)(1), 112 Stat. 727. As referenced
in our findings of fact, the additions to tax not included in the
default notions (collectively, the remaining additions to tax)
pertain to exam nati ons commenced after July 1998.
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142(a); cf. current sec. 7491(a) (shifting the burden of proof to
the Comm ssioner in certain circunstances).

E. Di scussi on

1. Petitioners’ Fornms 1040 and 1040EZ

Respondent contends that the Forns 1040 and 1040EZ fil ed by
petitioners with respect to the years at issue do not constitute

valid returns.® |In Wllians v. Conm ssioner, 114 T.C. 136, 143

(2000), we held that a disclainmer statenment simlar to the ones
at issue in these cases rendered the Form 1040 to which it was
attached invalid. W see no reason to depart fromthe reasoning
of that case here. Accordingly, we conclude that Dr.
Trowbridge’s 1993-95 Fornms 1040, and Ms. Martin’s 1991-92 Forns
1040 and 1995 Form 1040EZ, are not valid returns.

2. Respondent’s Section 6651(a)(1) Determ nations

As relevant to his section 6651(a)(1) determ nations,
respondent produced evidence that petitioners did not file valid
Federal inconme tax returns for any of the years at issue.
Respondent al so produced evi dence that neither petitioner made

any tinely paynents of tax with respect to the years at issue.!!

10 We address that contention separately because it is
relevant to our analysis of both the sec. 6651(a)(1l) and the sec.
6654 additions to tax asserted by respondent.

1 In his sec. 6651(a)(1) conputations, respondent properly
credited each petitioner with one-half of petitioners’ aggregate
wage w t hhol ding credit where applicable. See sec. 6651(b)(1);
sec. 1.31-1(a), Income Tax Regs. (rule for wage w thhol di ng
credits of separately filing spouses domciled in a community

(continued. . .)
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Based on the foregoing, we conclude that respondent
established a prima facie case that the determ nation of 25-
percent additions to tax under section 6651(a)(1) with respect to
Dr. Trowbridge for the years 1994 and 1995, and with respect to
Ms. Martin for the years 1991-95, is appropriate, thereby
sati sfying section 7491(c). |In the absence of any evidence
refuting that prima facie case (such as reasonabl e cause or | ack
of willful neglect on the part of either petitioner), we conclude
that petitioners are liable for such additions to tax. Except as
not ed bel ow, > we al so accept respondent’s conputation of the
anounts of those additions as set forth in the notices of
defi ci ency.

3. Respondent’s Secti on 6654 Determ nati ons

As relevant to his section 6654 determ nati ons, respondent
introduced into evidence Dr. Trowbridge's invalid return for 1993
in addition to the evidence of invalid and nonexistent returns
di scussed above in the context of his section 6651(a)(1)

determ nations. Respondent al so produced evi dence that, aside

(... continued)
property State). Respondent also properly credited Ms. Martin
wi th her earned incone credit for 1995. See sec. 6651(b)(1).

12 Respondent inexplicably based his 1992 sec. 6651(a) (1)
conputation for Ms. Martin on tax of $8,764 rather than the
$8, 740 anount of tax that appears el sewhere in the notice of
deficiency issued to her. The correct anmobunt of such addition
shall be the subject of a Rule 155 conputation.
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from anmounts w thhel d from wages, * neither petitioner nmade any
tinely paynents of tax that could be applied against his or her
requi red annual paynents for the years at issue.

In the absence of valid returns, the applicability of the
$500 de minim s exception to the section 6654 addition to tax
di scussed above is determ ned on the basis of each petitioner’s
tax (wthin the nmeani ng of section 6654(f)) for the years at
i ssue. See sec. 6654(e)(1). In light of the deficiency
deci sions that we shall enter against petitioners pursuant to our
di sposition herein of the default notions, neither petitioner
qualifies for the $500 de minims exception for any of the years
at issue. The inpending entry of those deficiency decisions also
precludes the applicability of the section 6654(e)(2) exception
(zero tax for preceding year) wth respect to any of the years at
i ssue.

Based on the foregoing, we conclude that respondent
established a prima facie case that the determ nation of
additions to tax under section 6654 with respect to Dr.
Trowbridge for the years 1994 and 1995, and with respect to M.
Martin for the years 1992-95, is appropriate, thereby satisfying

section 7491(c). Absent any evidence refuting that prinma facie

3 As is the case with his sec. 6651(a)(1) conputations,
respondent properly credited each petitioner with one-half of
petitioners’ aggregate wage w thholding credit where applicable.
See sec. 6654(g)(1), supra note 7; sec. 1.31-1(a), |ncone Tax
Regs., supra note 11.
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case, we conclude that petitioners are liable for such additions
to tax. Except as noted bel ow, * we al so accept respondent’s
conputation of the anpbunts of those additions as set forth in the
noti ces of deficiency.

[11. Section 6673(a)(1) Penalties

Respondent asks that we inpose a penalty agai nst each
petitioner under section 6673(a)(1l) in the anount of $25, 000.
In pertinent part, section 6673(a)(1l) provides:
SEC. 6673. SANCTI ONS AND COSTS AWARDED BY COURTS.
(a) Tax Court Proceedings. --

(1) Procedures instituted primarily for
del ay, etc.— \Wenever it appears to the Tax
Court that--

(A) proceedings before it have been
instituted or mai ntai ned by the taxpayer
primarily for del ay,

(B) the taxpayer’s position in such
proceeding is frivolous or groundl ess,
or

* * * * * * *

the Tax Court, in its decision, may require the
taxpayer to pay to the United States a penalty not in
excess of $25, 000.

4 Respondent inexplicably based his 1992 sec. 6654
conputation for Ms. Martin on tax of $8,764 rather than the
$8, 740 anount of tax that appears el sewhere in the notice of
deficiency issued to her. In his 1995 sec. 6654 conputation for
Ms. Martin, rather than reducing her 1995 tax by the anount of
her 1995 earned incone credit, respondent inproperly treated that
credit as a paynent of estimated tax. See sec. 6654(f)(3) and
(g9)(1). The correct anobunts of those additions to tax shall be
t he subject of Rule 155 conputations.



- 25 -
The purpose of section 6673 “is to conpel taxpayers to think
and to conformtheir conduct to settled principles before they

file returns and litigate.” Coleman v. Conm ssioner, 791 F.2d

68, 71 (7th Cir. 1986); see also Grasselli v. Conm ssioner, T.C

Meno. 1994-581 (quoting Coleman). A taxpayer’s position is
frivolous if it is contrary to established | aw and unsupported by
a reasoned, colorable argunent for change in the law. E.g., N

Famly Trust v. Conm ssioner, 115 T.C 523, 544 (2000). W need

not find specific damages to i nvoke section 6673(a)(1); rather,
that section is a penalty provision, intended to deter and
penalize frivolous clainms and positions in deficiency

proceedi ngs. Bagby v. Conm ssioner, 102 T.C 596, 613-614

(1994) .

Petitioners do not here argue for any change in the |law, and
there is no plausible argunent that, as nmaintained in the
di sclaimers attached to their Fornms 1040 and 1040EZ, the paynent

of income taxes is voluntary. E.g., Wods v. Conm ssioner, 91

T.C. 88, 90 (1988). Simlarly, there is no plausible argunent
that, as maintained in the petitions, subjecting petitioners to
the same rate of tax that applies to Federal enployees
constitutes inpermssible disparate treatnent. See Rogers v.

Comm ssioner, T.C Meno. 2001-20, affd. w thout published opinion

281 F.3d 1278 (5th Cr. 2001). Watever legitimte argunents may

underlie their assignnments of error, petitioners have enphasized
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frivol ous argunments and, for that reason al one, deserve to have
section 6673(a)(1l) penalties inposed agai nst them

We are also convinced by petitioners’ conduct that they both
instituted and mai ntai ned these proceedings for delay, which is a
separate basis for inmposing a section 6673(a)(1) penalty. W
struck all but mniml portions of their 74- and 75-page
petitions. Their discovery requests ran to hundreds of pages,
and we granted respondent’s notions for protective orders with
respect thereto, in part on the ground that we agreed with
respondent that the discovery was intended to burden respondent
undul y, waste his resources, and divert himfromtrial
preparation. Petitioners actively, indeed, forcefully,
prosecuted these cases until 2 weeks before trial. At that
point, they attenpted to withdraw their petitions, asserting a
jurisdictional challenge prem sed on their disavowal of any
commercial relationship with, and any enjoynent of benefits from
the United States. They refused to appear for trial or for a
heari ng on respondent’s notions to dism ss for default, despite
notice thereof in both instances. W interpret petitioners’
actions in prosecuting (and not prosecuting) these cases as
evidence of their intent to delay these proceedings. There are
numerous years and, for sonme years, |large dollar anounts invol ved
in these cases. There is before us another case, involving Dr.

Trowbridge and his 1996 and 1997 tax years. That case invol ves
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conduct simlar to that in this case. See Trowbridge v.

Conmi ssioner, T.C. Menp. 2003-165. We think that both

petitioners deserve |arge penalties under section 6673(a)(1). It
is clear to us that Dr. Trowbridge took the lead in the
sanctionabl e activity here. Therefore, we shall inpose on hima
penal ty of $25,000. W shall inpose on Ms. Martin, who filed her
own petition and submtted docunments and took actions that

mat ched those submtted and taken by Dr. Trowbridge, a penalty of
$15, 000.

To reflect the foregoing,

Appropriate orders wll

be issued, and decisions wll

be entered under Rul e 155.




