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CARLUZZO, Special Trial Judge: This case was heard

pursuant to the provisions of section 7463.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherwi se indicated, section references are to the
| nt ernal Revenue Code of 1986, as anended, in effect for the

rel evant peri od.

Rul e references are to the Tax Court Rul es of

Practice and Procedur e.
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other court, and this opinion shall not be cited as precedent for
any ot her case.

In a notice of deficiency dated Decenber 20, 2005,
respondent determ ned a $7,276 deficiency in and i nposed a $1, 455
section 6662(a) accuracy-related penalty with respect to
petitioners’ 2002 Federal inconme tax. The issues for decision
are: (1) Wether petitioners are entitled to an enpl oyee
busi ness expense deduction in excess of the amount allowed by
respondent; (2) whether petitioners are entitled to a charitable
contribution deduction in excess of the anount all owed by
respondent; and (3) whether petitioners are liable for an
accuracy-rel ated penal ty.

Backgr ound

Sone of the facts have been stipulated and are so found.
Petitioners are, and were at all tines relevant, married to each
other. At the tinme the petition was filed, they resided in
Bi rm ngham Al abama. References to petitioner are to Paul L
Tucker, Jr.

During 2002 petitioner was enployed as a pilot for Southwest
Airlines (Southwest). As a Southwest pilot, he functioned in
two capacities—as a line captain and as a check airman. For
pur poses of this case, his duties in each capacity can be briefly
summarized. As a line captain, petitioner was responsible: (1)

For piloting an aircraft between departure and arrival on any
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given flight assignnent; and (2) for the safe transportation of
passengers, crew, and cargo. As a check airman, petitioner, in
accordance wth Federal Aviation Adm nistration requirenents

and as supervised from Dal | as, Texas, was responsible to train
or to review the performance of other Southwest enpl oyees.
Petitioner’s rate of conpensation was the sane regardl ess of the
function he performed on any flight assignment. During 2002
petitioner estimates that nore of his earnings from Sout hwest
were attributable to flights during which he functioned as a
check airman than to those during which he functioned as a line
captain.

Petitioners resided in Birm ngham Al abama, during 2002, but
nmost of petitioner’s flight assignnents (as a |ine captain, check
ai rman, or both) during that year originated and concl uded at
M dway Airport in Chicago, Illinois (Mdway). |In connection with
his flight assignnments, petitioner routinely drove fromhis
residence in Birmnghamto a nearby airport and then flew to
Mdway so as to arrive in sufficient time for his flight
assignnment. Sonetines that required himto | eave Birm nghamthe
ni ght before his flight assignnment and spend the night in
Chi cago. Typically, at the conclusion of a flight assignnment he
flew fromM dway back to Bi rm ngham and returned to his
resi dence. Again, depending upon the timng of the flights,

petitioner m ght spend the night in Chicago and return to
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Bi r m ngham t he next norning. Pursuant to Southwest’s travel
rei mbursenment policy, petitioner was reinbursed for travel
expenses on an hourly basis for a period that began 1 hour before
t he schedul ed departure tine of any given flight assignnment and
ended one-half hour after the flight assignnent termnated. On
t hose occasi ons when petitioner spent the night in Chicago, he
did so in an apartnent that he rented there.

During 2002 petitioners were nenbers of the Dawson Menori al
Bapti st Church in Birm ngham (Church). Forty checks totaling
$6, 410 show donations in that anount to Church during 2002.

Petitioners’ joint 2002 Federal inconme tax return, which was
prepared by a paid incone tax return preparer, was tinely fil ed.
As relevant here, petitioners clainmed a $28,536 enpl oyee busi ness
expense deduction and a $19,979 charitable contribution deduction
on a Schedule A, Item zed Deductions, included with that return.?

In the notice of deficiency respondent: (1) Disallowed all
but $10,810 of the enpl oyee busi ness expense deduction; (2)
di sal l omed all but $2,196 of the charitable contribution
deduction; and (3) inposed a section 6662(a) accuracy-rel ated
penal ty upon the ground that the underpaynent of tax required to

be shown on petitioners’ 2002 return is due to negligence or

2 To sone extent, the details of the enpl oyee business
expense deduction are shown on a Form 2106, Enpl oyee Busi ness
Expenses, also included with petitioners’ 2002 return. The
anount shown above for that deduction does not take into account
sec. 67(a).
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intentional disregard of rules or regulations. The disallowed
portion of the enpl oyee business expense deduction rel ates al nost
entirely to: (1) Expenses petitioner incurred traveling between
Bi r m ngham and Chi cago; (2) the cost of renting and mai ntai ni ng
an apartnent in Chicago; and (3) a claimfor neals expenses on
t hose occasi ons when petitioner was required to renmain in Chicago
because of the timng of his Mdway flight assignnents and
avai lable flights fromand to Birm ngham

Di scussi on

1. Enpl oyee Busi ness Expense Deduction

Ordinarily, expenses incurred by an individual for nmeals and
| odgi ng are consi dered personal, |iving expenses and may not be
deducted. Sec. 262(a). On the other hand, expenses for neals
and | odging (other than anpunts that are |avish or extravagant
under the circunstances) incurred by an enpl oyee can qualify as
deducti bl e trade or business expenses if the expenses were
incurred while the enpl oyee was traveling away from hone in
connection wth the enployee’ s enploynent. Sec. 162(a)(2);

Primuth v. Comm ssioner, 54 T.C. 374, 377 (1970). To qualify for

deduction under section 162(a)(2), anong other things, the
expenses for neals and/or |odging nust be incurred while the
taxpayer is away from honme, and the expenses nust be directly

connected with carrying on the taxpayer’s business. Conm ssioner

v. Flowers, 326 U S. 465, 470 (1946).
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The reference to “hone” in section 162(a)(2) nmeans the

t axpayer’s tax hone. Mtchell v. Conm ssioner, 74 T.C. 578, 581

(1980); Foote v. Comm ssioner, 67 T.C. 1, 4 (1976); Kroll v.

Comm ssi oner, 49 T.C. 557, 561-562 (1968).

The di sal |l owed portion of the enployee business expense
deduction consists of expenses petitioner incurred to travel
bet ween his residence and M dway, as well as expenses for neals
and | odging while petitioner remained in Chicago. According to
petitioners, those expenses are properly deductible as travel
expenses petitioner incurred while traveling away from hone as an
enpl oyee of Sout hwest. According to respondent, those expenses
represent nondeducti bl e personal, living, or famly expenses.

The di spute between the parties reduces to their
di sagreenent regarding the location of petitioner’s “tax hone”
during the year in issue. According to petitioners, petitioner’s
tax hone was Dallas, and “traveling expenses” incurred in
connection with traveling to or remaining in Chicago are
deducti bl e under section 162(a)(2). According to respondent,
petitioner’s tax hone was Chi cago during 2002, and the expenses
incurred to travel there or for neals and | odgi ng while present
in Chicago are not deducti bl e because the expenses are personal

in nature. For the follow ng reasons, we agree with respondent.
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Cenerally, a taxpayer’s tax honme is determ ned by the
| ocation of the taxpayer’s regular or principal (if nore than one

regul ar) place of business. Mtchell v. Conm ssioner, supra;

Kroll v. Comm ssioner, supra; cf. sec. 1.911-2(b), Incone Tax

Regs.

Petitioners point out that nmuch of petitioner’s income from
Sout hwest during 2002 was generated fromflights on which he
functioned as a check airman. They further note that he was
supervi sed fromDallas on those flights. Upon the basis of those
facts, they argue that Dallas should be considered his tax hone.
We have difficulty followi ng their reasoning on the point, and
they have offered no support or authority for such a proposition.
We can envi sion many scenari os where an enpl oyee regul arly works
in one |ocation but is supervised froma distant one. As
previously noted and well established, it is the taxpayer’s
regul ar place of business that determ nes the taxpayer’s tax hone
for purposes of section 162(a)(2). The location of the
enpl oyee’ s supervi sion or supervisor mght be instructive, but it
is hardly determ nati ve.

During 2002 nost of petitioner’s flight assignnents
originated and term nated at M dway. As best can be determ ned
from Sout hwest’ s records, he was physically present in Dallas on
relatively few occasions for business purposes during that year.

It follows that Mdway was petitioner’s regular (or at |east
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princi pal) place of business during 2002 and Chicago is
petitioner’s tax hone during that year. Respondent’s adjustnents
that reflect those findings are sustained. Petitioners are not
entitled to an enpl oyee busi ness expense deduction in excess of
t he anount all owed by respondent.

2. Charitable Contribution Deduction

Petitioners clained a $19,979 charitable contribution
deduction on their 2002 return. |In general, a taxpayer is
al l oned to deduct any donations, contributions, or gifts nmade to
a qualifying organi zation. See sec. 170(a), (c). The only donee
specifically identified in the record is Church, and nothing in
the record suggests that Church was not a qualifying organization
described in section 170.

Checks made to Church show that petitioners contributed
$6,410 to that organization during 2002. According to
petitioner, his religious principles constrained himto make cash
donations to Church anonynously. According to petitioner, those
cash donations total ed al nost $14, 000.

We appreciate petitioner’s religious beliefs and practices,
but a deduction for a charitable contribution, whether nade in
cash or otherw se, nust be substantiated by at |east one of the
followng: (1) A canceled check; (2) a receipt fromthe donee
charitabl e organi zati on showi ng the nane of the donee, the date

of the contribution, and the anmount of the contribution; or (3)



- 9 -
in the absence of a cancel ed check or receipt fromthe donee
charitabl e organi zation, other reliable witten records show ng
t he nane of the donee, the date of the contribution, and the
anount of the contribution. Sec. 1.170A-13(a)(1), |ncone Tax
Regs. The reliability of the records is determ ned on the basis
of all of the relevant facts and circunstances. See sec. 1.170A-
13(a)(2), Inconme Tax Regs.

O her than his testinony regarding his religious beliefs and
donation practices, the only evidence in the record relating to
t he anobunt of cash contributions made to Church during 2002 is a
handwitten | og prepared by petitioner. The entries nmade in the
|l og were copied fromnotations nmade in another “ledger” also
mai nt ai ned by petitioner but not produced at trial. Set against
petitioners’ practice of making substantial donations to Church
by check, we do not find petitioner’s handwitten log to be
persuasi ve or otherw se to satisfy the provisions of the
regul ation cited above. Petitioners are entitled to a charitable
contribution deduction in excess of the anount all owed by
respondent in the notice of deficiency, but only to the extent
that the contributions are evidenced by cancel ed checks to

Church. ®

3 That anmpunt exceeds the anobunt allowed in the notice of
defici ency by $3,214.
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3. Section 6662(a) Accuracy-Related Penalty

According to respondent, the underpaynment of tax required to
be shown on petitioners’ 2002 return is due to negligence or
intentional disregard of rules or regulations. See sec. 6662(a),
(b) (1), (c).

According to respondent, the inposition of the section
6662(a) accuracy-rel ated penalty upon the ground of negligence is
appropriate because: (1) Petitioners inproperly failed to treat
Chi cago as petitioner’s tax honme during 2002; and (2) they
clainmed a charitable contribution deduction w thout having
mai nt ai ned sufficient records to support that deducti on.

The burden of production rests with respondent to cone
forward with sufficient evidence to show that petitioners are
liable for the penalty here in dispute. See sec. 7491(c). After
carefully considering the evidence in this case, we find that
respondent’s burden has not been nmet. Petitioners are not liable
for a section 6662(a) accuracy-related penalty for 2002.

To reflect the foregoing and to take into account paynents

made after the notice of deficiency was issued,

Decision will be entered

under Rul e 155.




