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MVEMORANDUM OPI NI ON

PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to section 7443A(b)(3)! and Rules 180, 181, and 182.

L Unl ess otherwi se indicated, all section references are
to the Internal Revenue Code in effect for the years in issue.
All Rule references are to the Tax Court Rules of Practice and

Pr ocedur e.



Respondent determ ned deficiencies in petitioner's 1994 and
1995 Federal incone taxes in the anmounts of $5,813 and $3, 036,
respectively. Respondent also determ ned an addition to tax
under section 6651(a)(1) in the amount of $1,431 for failure to
tinely file a 1994 Federal inconme tax return. Petitioner filed a
tinmely petition with this Court. At the time of filing the
petition, petitioner resided in Washington, D.C

The issues for decision are: (1) Wether petitioner is
entitled to deduct clained Schedule C expenses in anounts in
excess of those allowed by respondent; (2) whether petitioner
failed to report $1,098 in incone received from sal es of
i nsurance in 1994; (3) whether petitioner failed to include $440
in incone received froma retirenment plan distribution in 1994;
(4) whether petitioner is subject to a 10-percent tax on a
premature distribution froma retirenent plan in 1994, as
provi ded under section 72(t); and (5) whether petitioner is
subject to the addition to tax under section 6651(a)(1) for
failure to file a tinely Federal incone tax return for tax year
1994,

Sone of the facts have been stipulated, and they are so
found. The stipulation of facts and the attached exhibits are

i ncorporated herein by this reference.



Backgr ound
During the period 1987 through 1994, petitioner sold

i nsurance for United Anerican | nsurance Conpany (hereinafter
United). Petitioner received $1,098 in conpensation from United
in 1994. Upon his resignation fromUnited in 1994, petitioner
received a distribution in the anount of $1,422 fromhis
retirement fund. Petitioner used this noney to establish a mail -
order business, and was issued a "Sales and Use Tax Certificate
of Registration” fromthe Governnent of the District of Col unbia
on Septenber 13, 1995. Also during 1994 and subsequent years,
petitioner studied |aw through Kensington University Coll ege of
Law, an unaccredited | aw school in California. Petitioner paid
$650 to the State Bar of California for |aw school exam nation
fees in 1994 and $300 for |aw school exam nation fees in 1995.
Petitioner attached two Schedules C to each of his 1994 and
1995 Federal income tax returns. The Schedules C reflect the

fol | ow ng:



1994
Schedule C "Sales Person”
Adverti sing $934
Car & truck expense 4,588
Legal & professional services 655
O fice expense 1,485
Travel 2,156
O her expenses:
Beeper, phone $849
Subscri ptions & | aw books 974
Cl ot hi ng, shoes & nai nt enance 728
Sem nar s 593
Conti nuous | egal education
& exam nation fees 1,935 5,079
Tot al
14, 897
Schedule C "d othing And Accessories”
Cost of goods sold $3, 128
Expenses:
Adverti sing 455
Suppl i es 826
Taxes & |icenses 312
O her expenses:
Transportation $1, 508
Frei ght charges & postage 651
Location rentals 765
Tel ephone 493 3,417
Tot al
8,138
1995
Schedule C. "lInsurance Agent"
Travel $796
O her expenses
Transportation, parking & tolls $3, 194
Subscri ptions 145
Beeper, phone 987
Cont i nuous educati on 2,500
Pr of essi onal exam nati on 600 7,426
Tot al



Schedule C.  "Accessories And Apperals [sicl"

Cost of goods sold $2, 546
Expenses:
Adverti sing 255
Legal & professional services 250
Suppl i es 982
Taxes & |icenses 216
Travel 1, 695
Meal s & entertai nnent 397
O her expenses:
Transportation $967
Tel ephone 825
Frei ght charges & postage 483
Location rentals 396 2,671
Tot al 9,012

Petitioner filed his 1994 return on May 3, 1996. Petitioner
tinmely filed his 1995 return. Upon exam nation of the returns,
respondent disallowed all of petitioner's clainmed expenses? and
cost of goods sold for 1994 due to | ack of substantiation.

Addi tionally, respondent adjusted petitioner's inconme for 1994 to
i ncl ude $1,098° received fromUnited and $440 for the taxable
portion of petitioner's retirenment distribution. Respondent
asserted a 10-percent tax of $44 on the early distribution of

petitioner's retirement fund. Respondent disallowed all but $452

2 Petitioner's expenses |isted on the 1994 Schedul e C,
"Clothing and Accessories", totaled $5,010. W note the notice
of deficiency contains a typographical error with regard to the
di sal |l owance of these expenses. Although respondent disall owed
petitioner's expenses for 1994 in full, the notice of deficiency
lists the total anmount of expenses disallowed as $5, 001.

3 The parties have stipulated $1,098 as the anobunt of
inconme petitioner received fromuUnited. United issued petitioner
a Form 1099-M SC for 1994 reflecting incone paid in the anmount of
$1,098.39. However, the notice of deficiency increased
petitioner's inconme by the anount of $1,097.
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of petitioner's clained expenses, and he al so disall owed $1, 002
of cost of goods sold for 1995 due to | ack of substantiation.
D scussi on

1. Schedul e C Expenses

Deductions are a matter of |egislative grace, and a taxpayer
seeki ng a deduction nust establish his entitlenent to the

deduction claimed. See New Colonial Ice Co. v. Helvering, 292

U S. 435, 440 (1934).

Section 162(a) generally provides that there shall be
al l oned as a deduction all the ordinary and necessary expenses
paid or incurred during the taxable year in carrying on a trade
or business. To be entitled to a deduction under section 162(a),
a taxpayer is required to substantiate the deduction through the
mai nt enance of books and records. Section 6001 requires
generally that a taxpayer liable for any tax shall maintain such
records, render such statenents, make such returns, and conply
with such regulations as the Secretary may fromtine to tinme
prescri be.

VWhile petitioner testified that he incurred certain
expenses, he concluded that he incurred a loss in his business in
t he anobunt of $355. The record shows the transaction from which
the loss originated took place in 1996. The loss is not properly

deductible in 1994 or 1995.



Petitioner deducted $728 for "d ot hing, Shoes and

Mai nt enance” in 1994. Petitioner testified these expenses were
incurred for suits, blazers, shoes, and dry cl eaning so that he
may dress in an acceptable manner in the insurance business. The
expense of unifornms is deductible under section 162(a) if: (1)
The unifornms are of a type specifically required as a condition
of enploynent; (2) the uniforns are not adaptable to general
usage as ordinary clothing; and (3) the uniforns are not so worn.

See Yeomans v. Comm ssioner, 30 T.C 757, 767-769 (1958); Beckey

V. Conm ssioner, T.C. Mnob. 1994-514. It is clear from

petitioner's testinony that the articles of clothing clainmed as
expenses were adaptable to general use. Therefore, petitioner's
cl ot hi ng expenses are not deductible. The remaining expenses for
dry cleaning |ikew se constitute personal expenses and are not
deducti bl e under section 162. See sec. 262.

Petitioner deducted approximtely $15,529 for his | egal
educati on expenses on his Schedules C for tax years 1994 and
1995. Included in this amunt is the cost of travel to
California for the taking of | aw school exam nations, exam nation
fees, tuition, books, |odging, and neals. Petitioner conbined
sone of these expenses with other expenses on his Schedules C
and, therefore, the anounts clained are estimates. At trial,
petitioner testified he incurred an estinmated $10,610 in

educati onal expenses. The only docunentation petitioner
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presented to substantiate these clai ned expenses is a statenent
fromthe State Bar of California, show ng exam nation fees paid
Petitioner paid $650 and $300 in exam nation fees for the 1994
and 1995 tax years, respectively. It is evident fromthis
statenent and petitioner's testinony that the clainmed expenses
were incurred over the period 1992 through 1997. Even if we were
to find that petitioner substantiated these expenses, and the
expenses were incurred in 1994 and 1995, these expenses nust be
di sal l owed. Petitioner's educational expenses are not deductible
under section 162 as an ordi nary and necessary busi ness expense
as these expenditures qualify himfor the new trade or business

of the practice of law See Wi v. Comm ssioner, T.C. Meno. 1991-

100; sec. 1.162-5(b)(3)(i) and (ii) (Ex.1l); see al so Taubman v.

Commi ssioner, 60 T.C. 814 (1973); Meeks v. Conm ssioner, T.C

Meno. 1998-109; Meredith v. Conmissioner, T.C. Mnp. 1993-250;

Har per v. Commi ssioner, T.C Meno. 1990-2309.

Petitioner has not presented any substantiation, with the
exception of the above, for any of the expenses cl ai ned.
Al t hough petitioner provided the Court with nunerous papers, none
contained receipts, bills, invoices, records, etc. Even the
docunentation that was provided was not for the years 1994 or
1995. In a previous notion to continue this case before the
Court, petitioner testified that his car was broken into and the

pertinent docunents were taken. At trial in the instant matter,



petitioner testified that sone itens were stolen, and the police
were unable to provide petitioner with a record of the stolen
itenms. Petitioner provided the Court with a copy of a request
for the police report which showed the incident occurred in 1993.
The tax years before us are 1994 and 1995, not 1993, so any itens
stol en should not affect the years in issue. For the foregoing
reasons, respondent is sustained on this issue.

2. Unreported | ncone

A. | nsurance Sal es

Respondent determ ned that petitioner received $1,098 in
inconme fromUnited in 1994, which anmount petitioner did not
include in income. Petitioner concedes that he received this
anount as conm ssi ons ear ned.

Gross incone neans all inconme from whatever source derived,
including (but not limted to) conpensation for services,

i ncl udi ng comm ssions. See sec. 61(a)(1l). Although petitioner
concedes he received this anount, he argues that anmounts in
excess of $1,098 were taken fromhimby United due to | apsed
policies sold by petitioner. Petitioner has not provided this
Court wth any credible testinony or docunentation to establish
his assertion. Respondent is sustained on this issue.

B. Retirement Plan Distribution

Respondent determ ned petitioner received $1,422 during 1994

froma retirenent plan distribution, $440 of which respondent
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determ ned to be taxable and includable in incone. Petitioner
concedes that he received the distribution in this anmount.

Petitioner argues that, although he received this incone, he
used the funds to try to establish his nmail order business.
Petitioner testified that whatever incone he had was spent
conpiling information for his business. It is not entirely clear
frompetitioner's testinony the basis he is alleging for
excl usion of the funds fromincone.

Gross incone neans all inconme from whatever source derived.
See sec. 61(a). Petitioner has not asserted any basis under the
tax laws for exclusion of this anount frominconme. Petitioner
must include the anmobunt received in his gross incone as provided
under section 61(a). Respondent is, therefore, sustained on this
i ssue.

3. 10- Percent Additional Tax on Early Distribution From
Qualified Retirenent Pl an

In 1994, petitioner received a retirenent distribution in
the total amount of $1,422. Respondent determ ned $440 of this
anount to be taxable, and determ ned a 10-percent additional tax
in the amount of $44 due to a premature distribution of
petitioner's retirenment fund. Section 72(t) provides for a 10-
percent additional tax on the taxable anmount of an early
distribution froma qualified retirenent plan. Section 72(t)(2)

provi des exceptions to the tax for certain types of distributions
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fromqualified retirenment plans. Using funds received froma
distribution in petitioner's business is not enconpassed within
t hese exceptions. See sec. 72(t)(2)(A), (B), and (O
Respondent is sustained on this issue.

4. Section 6651(a) Addition to Tax

Respondent determ ned that petitioner is liable for the
addition to tax under section 6651(a) for failure to file a
timely return for the 1994 taxabl e year.

Section 6651(a)(1l) provides for an addition to tax for
failure to file a tinely return. The addition to tax is equal to
5 percent of the anount required to be shown as tax on the
return, wwth an additional 5 percent for each additional nonth or
fraction thereof that the return is filed |late, not exceeding 25
percent in the aggregate.

A taxpayer may avoid the addition to tax by establishing
that the failure to file a tinely return was due to reasonabl e

cause and not willful neglect. Rule 142(a); United States v.

Boyle, 469 U. S. 241, 245-246 (1985). A failure to file is due to
"reasonabl e cause" if the taxpayer exercised ordi nary business
care and prudence and was, nevertheless, unable to file his

return within the date prescribed by law. See Crocker v.

Comm ssioner, 92 T.C. 899, 913 (1989); Estate of Vriniotis v.

Comm ssioner, 79 T.C. 298, 310 (1982); sec. 301.6651-1(c) (1),

Proced. & Adm n. Regs. WIIful neglect is viewed as a consci ous,
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intentional failure or reckless indifference to the obligation to

file. See United States v. Boyle, supra.

Petitioner filed his 1994 tax return on May 3, 1996.
Petitioner has not provided any explanation for the late filing
of the return. Petitioner has not addressed the issue in his
pl eadings or his testinony. Petitioner has not established his
late filing of his 1994 Federal incone tax return was due to
reasonabl e cause and not wllful neglect. Accordingly, we hold
petitioner is liable for the addition to tax under section
6651(a) .

We have considered all of petitioner's argunments and, to the
extent not discussed above, find themto be without nmerit.*

To reflect the foregoing,

Decision will be entered

for respondent.

4 Petitioner asserts that respondent has wongfully
assessed and |l evied Federal and District of Colunbia tax refunds
granted for the 1997 tax year, while he is a petitioner before
this Court. The record before us denonstrates the |evy was
applied to petitioner's assessed tax liabilities for tax year
1993, a year not before us.



