115 T.C. No. 25

UNI TED STATES TAX COURT

HENRY HERMANUS VAN ES, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 1134-00L. Fil ed Cctober 13, 2000.

Wth regard to PP s 1994 tax year, R assessed a tax
deficiency (along with penalties and interest) and
three sec. 6702, I.R C., frivolous return penalties
(along with related interest), of which R collected a
portion. As to the uncollected portion of those
anounts, R issued a |levy notice. Pursuant to sec.
6330(b), I.R C., P requested an Appeals hearing from
R s Appeals Ofice. After review, an Appeals officer
issued to P a notice of determ nation pursuant to sec.
6330, |I.R C., stating that the |evy should proceed.
Wth respect to the Appeals officer’s determ nation, P
thereafter filed a petition with this Court chall enging
the merits of R s assessnment of the (collected and
uncol l ected) frivolous return penalties and rel ated
i nt erest anounts.

Held, P is not entitled to the protections of sec.
6330, |I.R C, for anpunts coll ected before the
effective date of the Internal Revenue Service
Restructuring and Reform Act of 1998, Pub. L. 105- 206,
sec. 3401, 112 Stat. 685, 746-750.
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Hel d, further, the Court lacks jurisdiction to
review the Appeals officer’s determ nation that the
levy with regard to the uncollected frivolous return
penalties and related interest should proceed. See
Moore v. Comm ssioner, 114 T.C. 171 (2000).

Henry H Van Es, pro se

Thomas R Macki nson, for respondent.

OPI NI ON

VASQUEZ, Judge: Petitioner filed a petition in response to
respondent’s Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (notice of
determination).! In the petition, petitioner disputes
respondent’s assessnent of section 6702 frivolous return
penalties (and related interest) and all eges that respondent has
violated his Fifth Anmendnent rights as a result of that
assessnment. Because under section 6703 we lack jurisdiction to
review assessnents of section 6702 frivolous return penalties,
respondent filed a notion to dismss the petition for |ack of
jurisdiction. Petitioner concedes the issue to the extent that
he can file a petition with a U S. Dstrict Court wiwthin 30 days

of the dismissal of the instant case.?

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code as anended, and all Rule references are
to the Tax Court Rules of Practice and Procedure.

2 For purposes of respondent’s notion, petitioner does not
di spute various factual allegations that are part of the record.
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Backgr ound

At the tinme the petition was filed, petitioner resided in
San Francisco, California. The anmounts for which petitioner
seeks relief relate to his 1994 tax year.

The I nternal Revenue Service (I RS) assessed an incone tax
deficiency (along with penalties and interest) and three section
6702 frivolous return penalties (and related interest) with
regard to petitioner’s 1994 tax return. On February 4, 1999,
after previously collecting and applying $1,019 to the
outstanding liability related to the section 6702 frivol ous
return penalties and related interest (prior collection
activities), respondent issued a Notice of Intent to Levy and
Notice of Your Right to a Hearing (levy notice) to petitioner
with regard to the outstandi ng bal ance of the incone tax
deficiency (and related penalties and interest) and the section
6702 frivolous return penalties (and related interest). See sec.
6330(a). In the levy notice, anong other itens, the IRS asserted
that petitioner had an outstandi ng bal ance of $500 for the
section 6702 frivolous return penalties and $59 for interest
related to those penalties. The outstandi ng bal ance for the 1994

tax year as presented in the levy notice is reproduced bel ow

Form Tax Unpai d Anmpunt Addi ti onal
Nunber Peri od fromPrior Notices Penalty & | nterest Anpbunt  You Owe
1040 12/ 31/ 94 $1, 227.91 $498. 85 $1,726. 76
civ pen 12/ 31/ 94 500. 00 58. 56 558. 56

Pursuant to section 6330(b), petitioner requested a hearing
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(Appeal s hearing) fromthe Internal Revenue Service Ofice of
Appeal s (Appeals Ofice). Petitioner contested all anmounts
listed in the |l evy notice by making constitutional argunents,
including the violation of his Fifth Amendnent rights.

On Decenber 17, 1999, an Appeals officer sent petitioner a
notice of determ nation pursuant to section 6330. In the notice
of determ nation, the Appeals officer determ ned that because
petitioner raised only constitutional issues (and did not raise
issues listed in section 6330(c)(2)(A)) with regard to the unpaid
anounts, the |levy should proceed.

Petitioner thereafter appealed the Appeals officer's notice
of determnation to this Court, using a preprinted “Petition”
formavail able to taxpayers seeking review of deficiency
determ nati ons made by the Comm ssioner. Under the headings
“Amount of Deficiency D sputed” and “Addition to Tax (Penalty) if
any, D sputed”, petitioner wote “All penalties and interest” and
“$1,000 + interest and penalties fromdate of assessnent”,
respectively. Petitioner also provided an explanation for
instituting the suit:

All IRS forms submtted for the 1994 Tax year were

si gned under “Reservation of Rights”. Two frivolous
tax return penalties were assessed agai nst ne. These
two penalties violate ny 5th Anmendnent right. 1In

addition the statement attached to ny 1994 return
stated clearly that the return was filed
“involuntarily”. Al so violated was 42 USC 1983.
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Di scussi on

Section 6331(a) provides that, if any person liable to pay
any tax neglects or refuses to do so within 10 days after notice
and demand, the Secretary can collect such tax by |evy upon
property belonging to such person. Pursuant to section 6331(d),
the Secretary is required to give the taxpayer notice of his
intent to levy and within that notice nust describe the
adm nistrative review avail able to the taxpayer, before
proceeding with the levy. See also sec. 6330(a).

Section 6330(b) describes the adm nistrative revi ew process,
providing that a taxpayer can request an Appeals hearing with
regard to a levy notice. At the Appeals hearing, the taxpayer
may raise certain matters set forth in section 6330(c)(2), which
provides in pertinent part as foll ows:

SEC. 6330(c). Matters Considered at Hearing.—1In
the case of any hearing conducted under this section--

* * * * * * *

(2) Issues at hearing.--

(A) In general.—-The person may raise
at the hearing any relevant issue relating to
the unpaid tax or the proposed |evy,

i ncl udi ng—-

(i) appropriate spousal
def enses;

(1i) challenges to the
appropri ateness of collection
actions; and

(ti1) offers of collection
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al ternatives, which may include the
posting of a bond, the substitution
of other assets, an install nent
agreenent, or an offer-in-
conprom se
(B) Underlying liability.— The person
may al so raise at the hearing challenges to
t he exi stence or anmount of the underlying tax
ltability for any tax period if the person
did not receive any statutory notice of
deficiency for such tax liability or did not
ot herwi se have an opportunity to di spute such
tax liability.
Pursuant to section 6330(d)(1), wthin 30 days of the issuance of
the notice of determ nation, the taxpayer may appeal that
determ nation to this Court if we have jurisdiction over the
underlying tax liability. If we do not have jurisdiction over
the underlying tax liability, then the appeal is to be made to a
US District Court. See sec. 6330(d)(1).
Respondent interprets the petition as seeking review of the
section 6702 frivolous return penalties and not the “unpaid
i ncone tax assessnment.” Petitioner does not object to that
interpretation of the petition. After reviewing the petition and
the record, we conclude that petitioner seeks review of all of
respondent’s collection activities wwth regard to the section
6702 frivolous return penalties assessed, including related
i nterest.
W view the references to “$1, 000" and “two frivol ous tax
return penalties” in the petition as petitioner’s attenpt to

contest respondent’s prior collection activities which were not
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the subject of the levy notice or the notice of determ nation.
Because the prior collection activities were initiated and
conpl eted before the effective date of section 6330, petitioner
is not entitled to the protections of that section for those
collection activities. See Internal Revenue Service
Restructuring and Reform Act of 1998, Pub. L. 105-206, sec. 3401,
112 Stat. 685, 746-750 (which created new section 6330 and
provided for an effective date of 180 days after July 22, 1998).
To the extent that the petition refers to respondent’s prior
collection activities, we dismss that part of the petition for
| ack of jurisdiction.

Pursuant to section 6330(d)(1), respondent noves to dism ss
the petition on the basis that we lack jurisdiction to review
respondent’s assessnent of the uncollected section 6702 frivol ous
return penalties. Section 6330(d)(1) provides the follow ng:

SEC. 6330(d). Proceeding After Hearing.--

(1) Judicial review of determ nation.—-The person
may, Within 30 days of a determ nation under this
section, appeal such determ nati on—-

(A) to the Tax Court (and the Tax Court
shal | have jurisdiction to hear such matter);
or

(B) if the Tax Court does not have

jurisdiction of the underlying tax liability,
to a district court of the United States.

If a court determ nes that the appeal was to an
incorrect court, a person shall have 30 days after the
court determnation to file such appeal with the
correct court. [Enphasis added.]
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In Katz v. Comm ssioner, 115 T.C. _ , _ (2000) (slip op. at

17), we interpreted the term“underlying tax liability” as
i ncl udi ng any anmobunts owed by a taxpayer pursuant to the tax | aws
that are the subject of the Comm ssioner’s collection activities.

Pursuant to our recent decision in More v. Commi SSi oner,

114 T.C. 171 (2000), respondent argues that we do not have

jurisdiction over the underlying tax liability; i.e., the section

6702 frivolous return penalties. |In More v. Conm ssioner, supra
at 175, we observed that our deficiency jurisdiction generally is
limted to the redeterm nation of incone, estate, and gift taxes.
See secs. 6211, 6213(a). We interpreted section 6330(d)(1)(A)
and (B) as not expanding the Court’s jurisdiction beyond the
types of taxes over which the Court has jurisdiction. See Myore

v. Comm ssioner, supra at 175. W concluded that because we did

not have jurisdiction to redeterm ne Federal trust fund taxes
determ ned by the Comm ssioner under section 6672, we did not
have jurisdiction to review an Appeals officer’s determ nation
pursuant to section 6330 with regard to those taxes. See id.
Just as in More, in which we held that we did not have
jurisdiction to redeterm ne Federal trust fund taxes, we hold
that we do not, in the instant case, have jurisdiction to
redetermne the frivolous return penalties assessed pursuant to

section 6702. See sec. 6703(b) and (c); Hansen v. Comm ssioner,

T.C. Meno. 1996-158; Nephew v. Commi ssioner, T.C Meno. 1989-32.
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Because we do not have jurisdiction over the assessnent of the
section 6702 frivolous return penalties, we also dismss for |ack
of jurisdiction the part of the petition challenging the
col l ection of the outstanding amounts listed in the |evy notice
for the frivolous return penalties and related interest.?
Pursuant to section 6330(d), petitioner has 30 days after the
entry of our order of dismssal to file his appeal with the
appropriate U S. District Court.

To reflect the foregoing,

An appropriate order of

dismssal will be entered.

3 Petitioner does not nmake an argunent that he is not
liable for the interest. Cf. Katz v. Conm ssioner, 115 T.C. __ |,
___(2000) (slip op. at 7-8, 19). W therefore interpret
petitioner’s challenge to respondent’s collection activities as
bei ng based solely on petitioner’s view that the section 6702
frivolous return penalties were illegally assessed.




