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P, a lawer for over 34 years, settled a class
action law suit during 1999 and recei ved conpensati on
for his |legal services. P received approximtely half
of the conpensation in taxable year 1999 and half in
t axabl e year 2000 and reported it as ordinary incone
for the respective taxable years. P decided to |eave
the practice of | aw and begin a business of trading
securities. After P failed to cover a margin call, P's
br okerage accounts were |iquidated on Apr. 14, 2000,
resulting in a short-termcapital |loss. Throughout his
career, P relied on accountants for tax advice. Wen P
filed for an extension of tinme to file his 1999 tax
return on Apr. 17, 2000, P did not elect the mark-to-
mar ket net hod of accounting pursuant to sec. 475(f),
| . R C., because P's accountant was not aware of the
mar k-t o- market el ection for securities traders or any

rel ated revenue procedure. |In June 2000, P |earned of
the mark-to-market election for securities traders from
a friend, obtained the citation of sec. 475(f), |I.RC

and | earned that Rev. Proc. 99-17, 1999-1 C. B. 503,
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required the election to be filed no later than the due
date for the previous year’s tax return; i.e., Apr. 17,
2000. P then enployed a lawfirmto file the election
and a request for relief pursuant to sec. 301.9100-
3(c), Proced. & Adm n. Regs. On July 21, 2000, the | aw
firmsubmtted the election on P s behalf. P did not
trade any securities, realize any further gains, or
suffer any further |osses between Apr. 17 and July 21,
2000. P s losses were exactly the sanme on July 21,
2000, as they were on Apr. 17, 2000. 1In a Private
Letter Ruling, dated Dec. 5, 2001, R denied P's request
for an extension of time to file the el ection pursuant
to sec. 301.9100-3(c), Proced. & Adm n. Regs.
Subsequently, R determ ned deficiencies in tax for P's
t axabl e years 1999 and 2000.

Held: Pis entitled to an extension of tine to
file his sec. 475(f), I.R C, election pursuant to sec.
301.9100-3, Proced. & Admn. Regs. Pis entitled to
relief because he acted reasonably and in good faith
and the interests of the Governnent will not be
prejudi ced. Accordingly, Pis entitled to the benefits
of sec. 475(f), I.R C, for the taxable year 2000 as if
he had tinely filed the el ection.

David D. Aughtry, Roy J. Crawford, and Hale E. Sheppard, for

petitioner.

Monica D. Arnmstrong, for respondent.

VELLS, Judge: Respondent determ ned deficiencies in tax for
petitioner’s 1999 and 2000 taxable years of $6,312,641 and
$6, 835,942, respectively.! The issue we decide is whether,
pursuant to section 301.9100-3, Proced. & Adm n. Regs.,

petitioner should be granted an extension of tine to file a

!Respondent contends that petitioner in not entitled to
certain deductions for neals and entertai nment for taxable year
1999, gifts to enployees for taxable year 1999, and ali nony
paynments for taxable year 2000 all of which petitioner concedes.
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section 475(f) election for his taxable year 2000. Unl ess
otherwi se indicated, all section references are to the Internal
Revenue Code, as anended, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
FI NDI NGS OF FACT

Sonme of the facts and certain exhibits have been sti pul at ed.
The parties’ stipulations of fact are incorporated in this
Opi nion by reference and are found as facts in the instant case.?
At the tinme of filing the petition, petitioner resided in
Bi rm ngham Al abama. Petitioner is an attorney who practiced
personal injury law in Birm ngham Al abama, for approximtely 34
years. During January 1994, petitioner began representing
certain plaintiffs in a national class action |awsuit that
settled with the defendants during 1999. Petitioner received
approxi mately one-half of his conpensation for settling the cl ass
action suit during the taxable year 1999 and the other half
during the taxable year 2000. Petitioner reported net profits of
$18, 520, 775 and $16, 966, 055 from his law practice on line 29 of
Schedule C, Profit or Loss From Business, of his Fornms 1040, U.S.
| ndi vi dual I ncone Tax Return, for taxable years 1999 and 2000,

respectively.

2The instant case was tried in the Court’s Electronic
(North) Courtroom where evidence was presented el ectronically and
certain testinony was taken by video conference. |In addition to
t he usual paper format, the parties filed briefs on CD Rom
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During August 1999, petitioner established brokerage
accounts with DLJdirect and Aneritrade for the purpose of
investing a portion of his conpensation fromsettling the class
action suit. Petitioner deposited $5 million in each of those
accounts. Petitioner |later established a brokerage account with
Terra Nova during Decenber 1999.

During the fall of 1999, petitioner decided to wind dowmn his
| aw practice and begin a new career as a securities trader.
Previously, petitioner had traded in the stock market only
irregularly. Between Decenber 1999 and January 2000, petitioner
concluded the class action suit, transferred his remaini ng cases
to other attorneys, paid off the balance of the | ease of his
downt own- Bi rm ngham | aw of fice, and term nated the | ease. By
| ate January 2000, petitioner had spent a substantial anount of
noney equi ppi ng and organi zing one floor of his hone as a
securities trading office. Based on the volune and frequency of
petitioner’s trading, the parties have stipulated that petitioner
becane engaged in the trade or business of trading securities on
January 28, 2000.

Petitioner used margin borrowng as part of his securities
trading strategy. On April 14, 2000, DLJdirect forced the
liquidation of petitioner’s entire account and term nated
petitioner’s trading on account of petitioner’s failure to cover

a margin call after technol ogy stocks declined sharply during
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early April, 2000. As of April 14, 2000, petitioner’s net
trading | osses total ed $25, 196, 151.54. After his account was
liquidated on April 14, 2000, petitioner held no securities in
his DLJdirect, Aneritrade, or Terra Nova accounts.

Throughout his career, petitioner used certified public
accountants to advise himon Federal tax matters and to prepare
his Federal tax returns. J. Way Pearce (M. Pearce), a
certified public accountant with over 30 years of experience, had
served as petitioner’s business and personal accountant for over
13 years. M. Pearce had visited petitioner’s honme several tines
and was very famliar wth petitioner’s securities trading
busi ness. He had seen all of petitioner’s trading-rel ated
conputers and equi pnent, hel ped hire sone of the enpl oyees in
petitioner’s securities trading business, and reviewed daily
cal cul ations of petitioner’s securities trading.

On April 13, 2000, M. Pearce net with petitioner to obtain
his signature on Form 4868, Application for Automatic Extension
of Time to File U S. Individual Incone Tax Return, for the
taxabl e year 1999. On April 17, 2000, petitioner tinely filed
Form 4868, requesting an extension until August 15, 2000, to file
his return for taxable year 1999. A section 475(f) election was
not enclosed with the Form 4868. Because M. Pearce did not know
about the applicability of section 475(f) or any related |Internal

Revenue Service (IRS) revenue procedure to securities traders,
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M. Pearce did not advise petitioner of the availability of a
section 475(f) el ection.

On or about June 4, 2000, Dr. Janes G Sullivan (Dr.
Sullivan), a friend of petitioner, visited petitioner at his
home. Dr. Sullivan had hel ped petitioner set up the conputers
that petitioner used to conduct his securities tradi ng business.
During Dr. Sullivan’s June visit, petitioner told Dr. Sullivan
that he had suffered significant |osses during the first quarter
of the 2000 taxable year and that, consequently, his DLJdirect
account had been liquidated on April 14, 2000. Dr. Sullivan knew
several professional “day traders” and infornmed petitioner that
he m ght be able to deduct his security |osses as ordinary
| osses. Before Dr. Sullivan’s June visit, petitioner had no
indication that petitioner mght be able to claimordinary | osses
for his securities tradi ng business.

On the next day, June 5, 2000, petitioner attenpted to
contact another accountant, Charles E. Sellers (M. Sellers),
regarding the possibility of deducting his |osses as a securities
trader. On June 6, 2000, petitioner spoke with M. Sellers by
t el ephone and told himthat Dr. Sullivan had suggested that
petitioner mght be able to deduct his |losses as a securities
trader as ordinary | osses. At the tinme of petitioner’s
t el ephone conversation with M. Sellers, M. Sellers was unaware

of section 475(f) and the mark-to-nmarket election available to
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securities traders. Petitioner then spoke with Dr. Sullivan by
t el ephone and asked Dr. Sullivan for a citation of the exact
provi sion that would allow securities traders to deduct their

| osses as ordinary losses. Dr. Sullivan checked with his day-
trader contacts, who gave hima citation of section 475(f). Dr.
Sullivan relayed the citation to petitioner, who in turn rel ayed
it to M. Sellers.

M. Sellers informed petitioner that, according to Rev.
Proc. 99-17, 1999-1 C. B. 503, in order for a section 475(f)
el ection to be effective for the 2000 taxable year, petitioner
had to file the election by April 17, 2000, the due date for his
1999 tax return. M. Sellers then infornmed petitioner that he
should qualify for an extension of tinme within which to make the
section 475(f) election under section 301.9100-3, Proced. &

Adm n. Regs. (section 9100 relief).?

M. Sellers recomrended that petitioner hire other tax
counsel to make the section 475(f) election and to request
section 9100 relief. Petitioner hired the Washington, D.C., |aw
firmof Caplin & Drysdale to prepare and file the section 475(f)
el ection and request for section 9100 relief. On July 21, 2000,
Caplin & Drysdale, on behalf of petitioner, submtted to
respondent a “Taxpayer Election of Mark to Market Accounting

Under Section 475(f)” (section 475(f) election), along with a

3Sec. 9100 relief is discussed in detail infra.
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Ssi x-page letter outlining the reasons petitioner should qualify
for section 9100 relief to nmake the section 475(f) election for
t he taxable year 2000. The letter also stated that petitioner
would file a formal private letter ruling request. Also enclosed
with the section 475(f) election and the six-page letter was a
“protective” Form 3115, Application for Change in Accounting
Met hod.

The Form 3115 stated that petitioner intended to adopt an
accounting nmethod for his new securities-tradi ng business, not
change an accounting nmethod for an existing business. An
attachnment to the Form 3115 stated in pertinent part:

The taxpayer desires to adopt a new net hod of
accounting for securities which are held in connection
with his trade or business as a trader in securities to
the mark to market nethod of recogni zing gains and

| osses as described in Section 475(f).

* * * * * * *

The taxpayer is not requesting any change in the
accounting nethods used in his trade or business as an
attorney and since the year 2000 is his first year in
the trade or business of trading securities he is
adopting a mark to market accounting nmethod wth regard
to his trade or business of trading securities.

* * * * * * *

The taxpayer does not have to make any section 481(a)
adj ust nrent because he was not engaged in the trade or
busi ness of being a trader in securities prior to the
year 2000. He is adopting a mark to market method of
accounting for his trade or business as a securities

trader which did not begin until 2000.

* * * * * * *
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Based on the |limted nunber of securities transactions

in 1999 as set forth above and since [petitioner] was

still engaged in the full tinme practice of |law for al

of 1999, it seens clear that he did not qualify as a

trader in securities in 1999 and therefore has not

adopted a nethod of accounting for his trade or

busi ness as a securities trader in any year prior to

2000. For this reason, there is no adjustnent under

section 481(a).

Caplin & Drysdal e advi sed petitioner that he had bound
hi msel f to adopt the mark-to-market nethod of accounting for his
tradi ng business by filing the section 475(f) election and the
protective Form 3115 and requesting section 9100 relief on
July 21, 2000. On that basis, Caplin & Drysdal e advi sed
petitioner that he could resune his securities trading activities
w t hout adversely affecting his request for section 9100 relief.
M. Sellers gave petitioner the sanme advice. Based on Caplin &
Drysdale’s and M. Sellers’ advice, petitioner resuned his
trading activities on July 26, 2000.

Between the date that petitioner should have filed his
section 475(f) election, April 17, 2000, and the date petitioner
actually filed his section 475(f) election, July 21, 2000,
petitioner: (1) D d not purchase any publicly-traded stock; (2)
did not sell any publicly traded stock; and (3) had no gain or
| oss fromthe disposition of any publicly traded stock. Thus,

petitioner’s |osses on July 21, 2000, were exactly the sane as

they were on April 17, 2000.
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On Cctober 27, 2000, Caplin & Drysdale submtted to
respondent on behalf of petitioner a formal private letter ruling
request seeking section 9100 relief for his 2000 section 475(f)
el ection (section 9100 relief request). Respondent required
petitioner to pay a $5,000 fee to file the section 9100 relief
request.

VWhen petitioner filed his section 9100 relief request on
Cct ober 27, 2000, the 2000 taxable year had not yet closed and
petitioner’s tax return for the 2000 taxable year was not yet
due. Respondent had not inposed any accuracy-related penalty
under section 6662 with respect to either the 1999 or 2000
t axabl e year.

On January 17, 2001, petitioner filed his Form 1040 for his
2000 taxable year, reporting all itenms based on the assunption
that his section 9100 relief request would be granted.

Petitioner reported a net |oss of $26,768,761 fromhis securities
tradi ng busi ness on Schedule C of his Form 1040, attached Form
8275, Disclosure Statenent, regarding his section 475(f)

el ection, and also attached a copy of the section 475(f) election

filed on July 21, 2000.*

“‘Respondent’s technical case history indicates that
respondent told petitioner’s representative during a tel ephone
conference on Mar. 26, 2001, that “the Form 3115 and st at enent
are not binding on us and that he should tell the taxpayer to
file a protective election for 2001.” The technical case history
al so indicates that, during a separate tel ephone conference on

(continued. . .)
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Fol |l owi ng an adverse private letter ruling request
conference on Septenber 25, 2001, respondent’s O fice of Chief
Counsel (Financial Institutions & Products) issued a conference
report dated Cctober 19, 2001, stating in pertinent part as
fol |l ows:

For basically adm nistrative reasons, we were forced to

al l ow 3%2 nont hs of hindsight, but if we had the choi ce,
we woul d not have all owed one day of hindsight.

* * * * * * *

W did anticipate that taxpayers would not be able to
use 9100 relief to obtain additional tinme to file the
el ection.

4(C...continued)
Apr. 6, 2001, respondent told petitioner’s representative: “If
* * * [petitioner] is not granted section 9100 relief, he has to
make the election and follow the procedures for making the
el ection for year 2001 - So [petitioner] should think about a
protective election.”

At the tinme respondent advised petitioner’s representative
to file a protective election for taxable year 2001, petitioner
had already filed his tax return for his 2000 taxable year on
Jan. 17, 2001. On Apr. 11, 2001, petitioner filed a docunent
captioned “Taxpayer Protective Election for Mark to Market
Accounting under Section 475(f)” for taxable year 2001.

On Cct. 17, 2001, petitioner filed a Form 1040X, Anmended
U.S. Individual Incone Tax Return. The Form 1040X made no
changes to petitioner’s inconme or deductions but had attached to
it a Form 3115, Application for Change of Accounting Mt hod,
whi ch petitioner had not attached to the tax return he filed on
Jan. 17, 2001, or the protective sec. 475(f) election he filed
on Apr. 11, 2001.

The parties also dispute whether petitioner properly nade a
valid sec. 475(f) election for his 2001 taxable year. W do not
reach that issue because, for reasons stated below, we hold that
petitioner is entitled to a sec. 475(f) election for his 2000
t axabl e year.
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* * * * * * *
We woul d have done a regul ation project if we had not

bel i eved section 301.9100-3 woul d prevent taxpayers
fromfiling late el ections.

* * * * * * *

The drafters of Rev. Proc. 99-17 did not want 9100
relief to be available for 475(f) elections.

On Decenber 4, 2001, respondent’s Ofice of Chief
Counsel issued a section 301.9100-3, Proced & Adm n. Regs.,
file meno stating in pertinent part as follows:

Did the taxpayer apply for relief before the failure to
make the el ection was discovered by the Service (see 8§
301.9100-3(b) (1) (i))?3 VYes.

* * * * * * *

| s the taxpayer considered to have acted reasonably and
in good faith, taking into account § 301.9100-

3(b) (3) (i)-(iii)?te

* * * * * * *

It is unnecessary to reach conclusions pertaining to
sections 301.9100-3(b)(3)(i)-(iii) due to the
taxpayer’s failure to satisfy the requirenents under
section 301.9100-3(c)(2).["

5Sec. 301.9100-3(b)(1)(i)-(v), Proced. & Adm n. Regs.,
di scussed nore fully below, lists five criteria, under any one of
whi ch the taxpayer is deenmed to have acted reasonably and in good
faith.

6Sec. 301.9100-3(b)(3)(i)-(iii), Proced. & Adm n. Regs.
di scussed nore fully below, lists five criteria, under any one of
whi ch the taxpayer is deened not to have acted reasonably and in
good faith

'Sec. 301.9100-3(c)(2), Proced. & Adm n. Regs., provides
special rules for accounting nmethod regul atory el ections, which
(continued. . .)
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On Novenber 2, 2001, petitioner filed a Form 1045,
Application for Tentative Refund, for his 2000 taxable year,
claimng a $4, 030, 143 decrease in inconme tax for taxable year
1999 on account of a clainmed net operating |oss carryback of
$9, 880, 708 from his 2000 taxable year.?

On Novenber 2, 2001, petitioner also filed a Form 1040X,
Amended U.S. Individual Incone Tax Return, for his 1999 taxable
year to reflect the clained net operating | oss carryback of
$9, 880, 708 from his 2000 taxabl e year, as well as a net operating
| oss carryover of $571,238 fromhis 1998 taxable year. The
amended return reflected a total tax of $3, 049, 864.

On Decenber 5, 2001, respondent denied petitioner’s section
9100 relief request in Priv. Ltr. Rul. 129057-00 (200209053),
stating in pertinent part as foll ows:

Because Taxpayer’s request for relief is denied

pursuant to section 301.9100-3(c)(2) for lack of

unusual and conpelling circunstance, it is unnecessary

for us to consider Taxpayer’s assertion that he acted

reasonably and in good faith under section 301.9100-
3(b), wi thout using hindsight in requesting relief.

* * %

(...continued)
presunme prejudice to the interests of the Governnent absent
unusual and conpelling circunstances. The application of sec.
301.9100-3(c)(2), Proced. & Adm n. Regs., is a central issue in
the instant case and is discussed in greater detail bel ow

8Respondent | ater denied petitioner’s refund request.
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OPI NI ON
The issue we decide is whether, pursuant to section
301.9100-3, Proced. & Adm n. Regs., petitioner should be granted
an extension of time to file a section 475(f) election for his
t axabl e year 2000. Section 475(f) provides as foll ows:

SEC. 475(f) Election of Mark to Market for Traders in
Securities or Commodities.--

(1) Traders in securities.--

(A) In general.--1n the case of a person who is
engaged in a trade or business as a trader in
securities and who elects to have this paragraph apply
to such trade or business--

(1) such person shall recognize gain or |oss
on any security held in connection wth such trade
or business at the close of any taxable year as if
such security were sold for its fair nmarket val ue
on the | ast business day of such taxable year, and

(1i) any gain or loss shall be taken into
account for such taxable year.

Proper adjustnment shall be nade in the anmount of any
gain or | oss subsequently realized for gain or |oss
taken into account under the preceding sentence. The
Secretary may provide by regulations for the
application of this subparagraph at tinmes other than
the tinmes provided in this subparagraph.

In general, section 475(f) allows a taxpayer engaged in a
trade or business as a securities trader to elect the mark-to-
mar ket net hod of accounting. After making the election, the
t axpayer must recogni ze gain on or |oss on any security held in
connection with the securities trading business as if the

security were sold for its fair market value on the | ast business
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day of the taxable year. Any gain or |oss nust be taken into
account in that year. Sec. 475(f)(1)(A) (1).

If a qualified taxpayer makes a section 475(f) election, the
gain or loss on the sale or disposition of a security is treated
as ordinary inconme or loss. Sec. 475(d)(3)(A) (i), (f)(1)(D
Accordingly, if petitioner is entitled to nake the el ection, he
woul d be able to apply and carry back his | osses fromhis
securities trading business to offset the ordinary inconme he
recei ved as conpensation for settling the class action |awsuit.
On the other hand, if a taxpayer fails to nmake the section 475(f)
el ection, gain or loss fromthe sale or disposition of a security
is treated as capital gain or loss. See secs. 1221(a) and 1222.
Capital losses for individuals are subject to the capital |oss
limtations under section 1211(b), which provides that capital
| osses are allowed only to the extent of capital gains, plus
$3,000. Petitioner has $35,486,830 in ordinary incone fromhis
| aw practice and $26, 768,761 in short-termcapital |osses from
his securities trading business.

The parties have stipulated that petitioner was engaged in a
trade or business as a securities trader by January 28, 2000.
Accordingly, the parties do not dispute whether petitioner is
qualified to make a section 475(f) election; their primry

di spute i s whether petitioner should be allowed the benefit of
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section 9100 relief to extend the tine to make the section 475(f)
el ection.
Respondent relies on Rev. Proc. 99-17 sec. 5.03, 1999-1 C. B
503, 504, which states in pertinent part as foll ows:

SECTI ON 5. PROCEDURES FOR MAKI NG THE MARK- TO- MARKET
ELECTI ONS

* * * * * * *

.03 Elections effective for a taxable year begi nning on
or after January 1, 1999.

(1) General procedure. * * * for a taxpayer to
make a 8 475(e) or (f) election that is effective
for a taxable year beginning on or after January
1, 1999, the taxpayer nust file a statenment that
satisfies the requirenents in section 5.04 of this
revenue procedure. The statenent nust be filed
not later than the due date (wthout regard to
extensions) of the original federal incone tax
return for the taxable year imediately preceding
the election year and nust be attached either to
that return or, if applicable, to a request for an
extension of tinme to file that return. [Enphasis
added. ]

Accordi ngly, respondent contends that, pursuant to Rev. Proc. 99-
17 sec. 503, petitioner was required to file his section 475(f)
el ection by April 17, 2000, the due date for his 1999 tax return.

Petitioner contends that he should be allowed the benefit of
section 9100 relief to extend the tine to make the section 475(f)
el ecti on because he acted reasonably and in good faith and the

interests of the Governnent will not be prejudiced.?®

°Petitioner also contends that Rev. Proc. 99-17, 1999-1 C.B
503, is invalid and unl awmful because the plain | anguage of sec.
(continued. . .)
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Respondent contends that petitioner should not be all owed section
9100 relief to extend the tine to nake the section 475(f)
el ection because an el ection of the mark-to-market nethod of
accounting under section 475(f) is an accounting nethod
regul atory election.! According to respondent, section 9100
relief is not avail abl e because section 301.9100-3(c)(2), Proced.
& Adm n. Regs., presunes the interests of the Governnent to be
prej udi ced, absent unusual and conpelling circunstances not
present in the instant case. Respondent contends that, if
petitioner is permtted an extension of tinme to nmake the section
475(f) election, it inpermssibly will give petitioner the
benefit of “hindsight”.

The interpretation of section 301.9100-3(c), Proced. &
Adm n. Regs., and the parties’ argunents regardi ng section 9100

relief create issues of first inpression in this Court. W begin

°C...continued)
475(g) conpels the Comm ssioner to issue regulations outlining
t he procedures for making the sec. 475(f) election, which the
Comm ssioner did not do, and cites Zinniel v. Conm ssioner, 89
T.C. 357 (1987), affd. 883 F.2d 1350 (7th G r. 1989), in support
of his position.

Because we hold, for reasons stated bel ow, that petitioner
is entitled to sec. 9100 relief, we do not need to decide
questions relating to the validity of the limtations set forth
in Rev. Proc. 99-17, supra.

10See sec. 301.9100-1(b), Proced. & Adm n. Regs.,
(“Regul atory el ection nmeans an el ecti on whose due date is
prescribed by a regulation published in the Federal Register, or
a revenue ruling, revenue procedure, notice, or announcenent
published in the Internal Revenue Bulletin”.).
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our analysis of section 301.9100-3(c), Proced. & Adm n. Regs.,
keeping in mnd the following policies stated by the Secretary in
the preanble to the final regul ations:

There are two policies that nmust be bal anced in
formul ating the standards for 8§ 301.9100 relief. The
first is the policy of pronoting efficient tax

adm nistration by providing limted tinme periods for
t axpayers to choose anong alternative tax treatnents
and encouragi ng pronpt tax reporting. The second is
the policy of permtting taxpayers that are in
reasonabl e conpliance with the tax laws to mnimze
their tax liability by collecting fromthemonly the
anount of tax they would have paid if they had been
fully informed and well advised. [T.D. 8742, 1998-1
C. B. 388, 389. 1]

Section 301.9100-3(a), Proced. & Adm n. Regs., provides in
pertinent part as follows:

8§ 301.9100-3. Oher Extensions—(a) In general.--

* * * Requests for relief subject to this section wll

be granted when the taxpayer provides the evidence * *
* to establish to the satisfaction of the Comm ssioner

1The Secretary al so expressed this viewin the preanble to
t enpor ary/ proposed sec. 301.9100 regul ations, T.D. 8680, 1996-2
C.B. 194, which states: “The regul ations provide a neans by
whi ch taxpayers can be in the sanme position they would have been
in had they made their elections in a tinely manner.”

This view was al so endorsed by Annette Smth, Tax
Legi sl ative Counsel, in the hearing on tenporary/proposed sec.
301. 9100 regul ations, T.D. 8680, 1996-2 C.B. 194, where she
st at ed:

| would agree that the 9100 policy should be to try to
put a taxpayer back in the sane position they would
have been had they nmade a tinely election, and | think
that policy s based on the fact that there can be
significant consequences to a taxpayer who's qualified
to make an election and fails to make it tinely.

[ Reprinted in Tax Notes Today, 96 TNT 216-16 (Cct. 30,
1996) . ]
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that the taxpayer acted reasonably and in good faith,

and that the grant of relief will not prejudice the

interests of the Governnent. [Enphasis added.]
Accordingly, the Conm ssioner nmust grant relief if the taxpayer
provi des evi dence establishing to the Conm ssioner’s satisfaction
that two conditions are satisfied: (1) The taxpayer acted
reasonably and in good faith, and (2) the interests of the
Government wll not be prejudiced by granting relief.

I n denying petitioner’s request for section 9100 relief,
respondent, in Priv. Ltr. Rul. 129057-00, stated the foll ow ng:

Because taxpayer’s request for relief is denied

pursuant to section 301.9100-3(c)(2) for lack of

unusual and conpelling circunstances, it is unnecessary

for us to consider Taxpayer’s assertion that he acted

reasonably and in good faith under section 301.9100-
3(b), w thout using hindsight in requesting relief.

* *x *x[12]

Respondent’ s contentions in the instant case are consistent with
respondent’s conclusions in Priv. Ltr. Rul. 129057-00. W

di sagree with respondent. W conclude that petitioner acted
reasonably and in good faith and that the interests of the
Governnment are not prejudiced by allow ng petitioner to file a

| ate el ection.

1?2Respondent’ s Chi ef Counsel 9100 File Menp. al so states:
“I't is unnecessary to reach conclusions pertaining to sections
301.9100-3(b)(3)(i)-(ii1) [whether petitioner acted reasonably
and in good faith] due to the taxpayer’s failure to satisfy the
requi renents under sec. 301.9100-3(c)(2).”



- 20 -
Section 301.9100-3(b)(1), Proced. & Adm n. Regs., defines
reasonabl eness and good faith as foll ows:

(b) Reasonable action and good faith.-- (1) In
general .-- Except as provided in paragraphs (b)(3)(i)
through (iii) of this section, a taxpayer is deened to
have acted reasonably and in good faith if the
t axpayer —

(1) Requests relief under this section before the
failure to make the regulatory election is
di scovered by the Internal Revenue Service (IRS)

(1i) Failed to make the el ection because of
i nterveni ng events beyond the taxpayer’s control;

(t1i1) Failed to nmake the el ection, because after
exerci sing reasonable diligence (taking into
account the taxpayer’s experience and the
conplexity of the return or issue), the taxpayer
was unaware of the necessity for the election;

(1v) Reasonably relied on the witten advice of
the Internal Revenue Service (IRS); or

(v) Reasonably relied on a qualified tax

prof essional, including a tax professional

enpl oyed by the taxpayer, and the tax professional

failed to make, or advise the taxpayer to nake,

the election. [Enphasis added.]
The benchmarks for reasonabl eness and good faith in section
301.9100-3(b)(1), Proced. & Adm n. Regs., are disjunctive; i.e.,
t he taxpayer need satisfy only subdivision (i), (ii), (iit),
(tv), or (v) in order to be deened to have acted reasonably and
in good faith. In the instant case, petitioner satisfies at
| east three of the regulation’s benchmarks.

Regar di ng section 301.9100-3(b)(1)(i), Proced. & Adm n.

Regs., there is no question that petitioner requested relief
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bef ore respondent discovered the failure to make the section
475(f) election. Regarding section 301.9100-3(b)(2)(iii),

Proced. & Adm n. Regs., pertaining to the exercise of reasonable
diligence, we note that while petitioner had practiced | aw for
over 30 years, he had only been in business as a securities
trader for approximately 3 nonths at the tine respondent contends
he shoul d have nmade his section 475(f) election; i.e., April 17,
2000. Wthin a day of learning of the section 475(f) election
fromDr. Sullivan, petitioner contacted a new accountant, M.
Sellers. M. Sellers was al so unaware of section 475(f), but
petitioner retrieved the citation of section 475(f) from Dr.
Sullivan and provided it to M. Sellers. Petitioner also

i mredi ately hired Caplin & Drysdale to file the section 475(f)

el ection and request section 9100 relief.

Regar di ng section 301.9100-3(b)(1)(v), Proced. & Adm n.
Regs., which finds good faith where the taxpayer acts in
reasonabl e reliance upon counsel, petitioner was a personal
injury |awer for over 34 years, not a tax lawer, and relied on
accountants for tax advice throughout his professional career.
In relying on M. Pearce, petitioner had no reason to question

M. Pearce’'s qualifications as a qualified tax professional.?®

B3\We note that, although whether petitioner’s reliance was
reasonable is not an issue, sec. 301.9100-3(b)(2), Proced. &
Adm n. Regs., places a limt on reasonable reliance on a
qualified tax professional. A taxpayer will not be considered to

(continued. . .)
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M. Pearce has over 30 years of experience in tax and accounti ng,
has hel d nunerous | eadership positions within his field and had
extensi ve know edge of petitioner’s trading activities and | osses
fromthose activities.

Section 301.9100-3(b)(3) provides three exceptions to the
general rule stated in paragraph (b)(1) above. A taxpayer wll
be deened not to have acted reasonably and in good faith if the
t axpayer

(1) Seeks to alter a return position for which an
accuracy-rel ated penalty has been or could be inposed
under section 6662 at the tine the taxpayer requests
relief (taking into account any qualified anmended
return filed within the nmeaning of 8 1.6664-2(c)(3) of
this chapter) and the new position requires or permts
a regulatory election for which relief is requested,;

(1i) Was inforned in all material respects of the
required election and rel ated tax consequences, but
chose not to file the election; or

(1i1) Uses hindsight in requesting relief. |If specific
facts have changed since the due date for making the

el ection that nake the el ection advantageous to a
taxpayer, the IRS wll not ordinarily grant relief. In
such a case, the IRS will grant relief only when the

t axpayer provides strong proof that the taxpayer’s
decision to seek relief did not involve hindsight.

The first two exceptions of section 301.9100-3(b)(3), Proced. &

Adm n. Regs., do not apply. The parties dispute whether

13(...continued)
have reasonably relied on a qualified tax professional if the
t axpayer knew or should have known that the professional was not
(1) conpetent to render advice on the election, or (ii) aware of
all relevant facts.
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subdivision (iii) applies; i.e., whether petitioner had the
benefit of hindsight in requesting relief.

Petitioner contends that, had he been aware of its
exi stence, he would have nade the section 475(f) election on
time. Petitioner further contends that, because his total |osses
on the day he actually filed the election were exactly the sane
as they would have been if he had tinely filed, he did not use
hi ndsi ght in requesting relief.

Respondent contends that allow ng petitioner an extension of
time to nake the election inpermssibly gives petitioner the
benefit of hindsight. Respondent’s brief poses the follow ng
hypot het i cal :

For the securities trader who has unrealized | osses,

the decision to mark-to-market his securities is a good

one. Not only can he recognize his unrealized | osses

at the end of the year, but those | osses are al so

ordinary | osses which can be of fset against ordinary

i ncome. However, for the securities trader who has

unrealized gains at the end of the year, he may regret

t he decision of electing the mark-to-market nethod of

accounting because his unrealized gains are al so

accel erated and nust be recognized at the end of the
year as ordinary incone. [

W reject respondent’s hypothetical, as well as respondent’s
contention. Respondent’s contention is not consistent with the

pl ain reading of section 301.9100-3(b)(iii), Proced. & Adm n.

YAn inplicit contention in respondent’s hypothetical is
that a taxpayer with unrealized gains will not make the mark-to-
mar ket el ection because it will result in ordinary incone
treatnent and will instead wait for the required time to pass to
get the benefit of capital gains.
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Regs., which states in pertinent part: “If specific facts have

changed since the due date for making the el ection that make the

el ecti on advantageous to the taxpayer, the IRS will not
ordinarily grant relief.” (Enphasis added.) Accordingly, the
relevant inquiry is whether allowing a |late election gives the
t axpayer sone advantage that was not avail able on the due date.
In the instant case, the only fact that changed after the due
date for making the election was the discovery of the
availability of the election itself. Petitioner conducted no
trading activities and incurred no further | osses between the
tinme he should have filed the section 475(f) election and the
date he actually filed the election. |If a late electionis
al l onwed, petitioner will not be entitled to anything nore than
that to which he would have been entitled had he tinely nade the
el ection. The allowance of a late election is consistent with
the preanble to the regul ations.

The instant case is distinguishable fromLehrer v.

Comm ssioner, T.C Meno. 2005-167. |In that case, the taxpayers

sought to nmake a section 475(f) election for taxable years 1999,
2000, and 2001 in taxable year 2004. The taxpayers reported
$44,000 of capital gains on their 1999 return, $313,715 of short-
termcapital |osses on their 2000 tax return, and $397,079 of
short-termcapital |losses on their 2001 return. |In 2004, the

t axpayers sought to make a section 475(f) election to escape the
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$3,000 capital loss Iimtation. The taxpayers in Lehrer are the
cl assic exanple of taxpayers who seek to use the benefit of
hi ndsi ght. ! The taxpayers sought retroactively to convert their
capital losses into ordinary | osses several years later, with
continued trading in the interim in order to escape a deficiency
and a section 6662 accuracy-related penalty. Lehrer stands in
mar ked contrast to the instant case, where petitioner filed his
election in the tax year it should have been filed, only a matter
of nonths after the due date under the revenue procedure, with no
trading in the interim and no accuracy-rel ated penalty was
determned. In sum we hold that petitioner did not use
hi ndsight in requesting relief and that he acted reasonably and
in good faith.

Respondent contends that the interests of the Governnent are
deened prejudi ced pursuant to section 301.9100-3(c)(2), Proced. &
Adm n. Regs., which provides in pertinent part as follows:

(2) Special rules for accounting nmethod regul atory

el ections.-- The interests of the Governnment are deened

to be prejudiced except in unusual and conpelling

circunstances if the accounting nethod regul atory

el ection for which relief is requested-

(i) I's subject to the procedure described in

81.4461(e)(3)(i) of this chapter (requiring the
advance witten consent of the Conm ssioner);

3The taxpayers in Lehrer v. Comm ssioner, T.C Menp. 2005-
167, did not raise the issue of sec. 9100 relief. W held that
the taxpayers failed to file wwthin the tinme prescribed by Rev.
Proc. 99-17, supra.
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(11) Requires an adjustnment under section 481(a)
(or would require an adjustnment under section
481(a) if the taxpayer changed to the nmethod of
accounting for which relief is requested in a

t axabl e year subsequent to the taxable year the
el ection should have been nade);

(ti1) Wuld permt a change froman inpermssible
met hod of accounting that is an issue under

consi deration by exam nation, an appeals office,
or a federal court and the change woul d provide a
nore favorable nmethod or nore favorable terns and
conditions than if the change were made as part of
an exam nation; or

(1v) Provides a nore favorabl e nethod of
accounting or nore favorable terns and conditions
if the election is nade by a certain date or
t axabl e year.
Accordingly, the interests of the Governnent are not deened to be
prejudiced in the case of an accounting nethod regul atory
el ection if the provisions of section 301.9100-3(c)(2)(i), (i1),
(iii), or (iv), Proced. & Adm n. Regs., do not apply or, if they
do, unusual and conpelling circunstances are present.
Section 301.9100-3(c)(1), Proced. & Adm n. Regs., defines
prejudi ce as foll ows:
In general. --The Comm ssioner will grant a reasonable
extension of tinme to nake a regul atory election only
when the interests of the Government will not be
prejudi ced by the granting of relief. * * *
(1) Lower tax liability.-- The interests of the
Governnment are prejudiced if granting relief would

result in the taxpayer having a | ower tax
[tability in the aggregate for all taxable years
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affected by the election than the taxpayer would

have had if the election had been tinely made
* * *.[16]

The interests of the Government are prejudiced if granting
petitioner an extension of tinme to file the section 475(f)
el ection would result in petitioner’s having a | ower tax
ltability than if petitioner had tinely filed a section 475(f)
el ection. The parties have stipulated that between April 17,
2000, the date petitioner should have filed his section 475(f)
el ection, and July 21, 2000, the date petitioner actually filed
his section 475(f) election, petitioner did not conduct any
trading activities and incurred no further gains or |osses.
Accordi ngly, pursuant to section 301.9100-3(c)(1)(i), Proced. &
Adm n. Regs., there is no prejudice in the instant case because
granting petitioner an extension of tinme to file his section
475(f) election does not result in petitioner’s having a | ower
tax liability than he would have had if he had tinely filed the
el ection.

Respondent contends, however, that prejudice is presuned

because of the special rules for accounting nmethod regul atory

¥The interests of the Government are also prejudiced if the
taxabl e year in which the regulatory el ection should have been
made, or any taxable years that woul d have been affected by the
election had it been tinely nade, are closed by the period of
limtations on assessnent under sec. 6501 before the taxpayer is
granted 9100 relief. Sec. 301.9100-3(c)(1)(ii), Proced. & Adm n.
Regs. That provision is not a prohibition in the instant case,
as the [imtations periods for all taxable years affected by the
el ection remai n open.
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el ections contained in section 301.9100-3(c)(2), Proced. & Adm n
Regs. The parties di spute whether section 301.9100-3(c)(2)(ii),
Proced. & Admn. Regs., applies. Paragraph 3(c)(2)(ii) presunes
prej udi ce, absent unusual and conpelling circunstances, if the
el ection “Requires an adjustnent under section 481(a) (or would
requi re an adjustnment under section 481(a) if the taxpayer
changed to the nethod of accounting for which relief is requested
in a taxabl e year subsequent to the taxable year the el ection
shoul d have been made)”.
Section 481(a) prescribes the rules for adjustnents required
by changes in nethods of accounting as foll ows:
SEC. 481(a) GCeneral Rule.-- In computing the
t axpayer’s taxabl e income for any taxable year
(referred to in this section as the “year of change”)-
(1) if such conputation is under a method of
accounting different fromthe nmethod under which
t he taxpayer’s taxable income for the preceding
t axabl e year was conputed, then
(2) there shall be taken into account those
adj ustments which are determ ned to be necessary
solely by reason of the change in order to prevent
amounts from being duplicated or omtted, except
there shall not be taken into account any
adj ustnent in respect of any taxable year to which
this section does not apply unless the adjustnment
is attributable to a change in the nmethod of

accounting initiated by the taxpayer. [Enphasis
added. 7]

7Sec. 1.481-1(a)(1), Inconme Tax Regs., contains al nost
i dentical |anguage regardi ng the purpose of the adjustnment under
sec. 481(a). Rev. Proc. 99-17, sec. 204, 1999-1 C.B. at 504
itself corroborates this purpose:
(continued. . .)
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Accordingly, if a taxpayer changes his nethod of accounting and
an anmount woul d be duplicated or omtted because of the change,
section 481(a) requires an adjustnent to prevent the distortion.
For exanple, if an accrual nethod taxpayer included in incone for
year 1 an anount which he had the right to receive, but swtched
to the cash nmethod of accounting in year 2 when he actually
recei ved the anmount, a section 481(a) adjustnment woul d be
necessary to prevent the sanme item of inconme from being included
in 2 different tax years.

Petitioner contends that, because he adopted the mark-to-
mar ket nmet hod of accounting for his securities trading business
in taxabl e year 2000, the first year that his securities trading
busi ness exi sted, and did not change from anot her net hod of
accounting, no itemwould be duplicated or omtted, no section
481(a) adjustnent is required, and therefore there is no
prej udi ce under section 301.9100-3(c)(2)(ii), Proced. & Adm n.

Regs. 8

(... continued)

In conputing taxable inconme, 8 481(a) requires a

t axpayer to take into account those adjustnents
necessary to prevent anmounts from being duplicated or
omtted when the taxpayer’s taxable income is conputed
under a nethod of accounting different fromthe nmethod
used to conpute taxable inconme for the preceding

t axabl e year.

18Cf. sec. 301.9100-3(f), Exanple (4), Proced. & Adnin.
Regs., which provides as foll ows:

(continued. . .)
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Respondent contends that petitioner ignores the follow ng
parent heti cal |anguage in paragraph 3(c)(2)(ii): “(or would
requi re an adj ustnent under section 481(a) if the taxpayer
changed to the nethod of accounting for which relief is requested
in a taxabl e year subsequent to the taxable year the el ection
shoul d have been nmade)”. Respondent contends that the
parent hetical |anguage presunes prejudice to the Governnent
because petitioner, hypothetically, could have adopted the mark-
t o- mar ket nmethod of accounting in a year subsequent to the year
he shoul d have adopted the mark-to-market nmethod and a section
481(a) adjustnment m ght possibly be necessary.

Assum ng arguendo that the parenthetical phrase in paragraph
3(c)(2)(ii) did apply, the interests of the Governnent are not

deened to be prejudiced if unusual and conpelling circunstances

18(, .. continued)

El ection not requiring adjustnent under section 481(a).
Taxpayer D prepares D s 1997 inconme tax return. Dis
unaware that a particular accounting nmethod regul atory
election is available. D files Ds 1997 return w t hout
maki ng the el ection and uses another perm ssible nethod
of accounting. The applicable regulation provides that
the election is made on a cut-off basis (w thout an

adj ust nrent under sec. 481(a)). In 1998, D requests
relief under this section to nake the el ection under
the regulation. [If D were granted an extension of tine

to make the election, D wuld pay no less tax than if
the el ection had been tinely nade. Assune that
paragraphs (c)(2)(i), (iii), and (iv) of this sec. do
not apply. Under paragraph (c)(2)(ii) of this section,
the interests of the Governnment are not deened to be
prej udi ced because the el ection does not require an

adj ust nrent under section 481(a).
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are present. Section 301.9100-3(c)(2), Proced. & Adm n. Regs.,
plainly states: “The interests of the Governnent are deened to

be prejudiced except in unusual and conpelling circunstances if

the accounting nmethod regulatory election for which relief is
requested [is one to which subdivision (i), (ii), (iii), or (iv)
applies].” (Enphasis added.) In other words, assum ng

subdi vision (ii) applies, unusual and conpelling circunstances
def eat the presunption of prejudice. Respondent contends that
the circunmstances surrounding petitioner’s failure to tinely file
a section 475(f) election were not unusual and conpelling and did
not actually cause petitioner to fail to tinely file the

el ecti on.

Respondent points out that the collapse of the technol ogy
stocks, the liquidation of petitioner’s trading accounts, and
petitioner’s $25 million in | osses during the first quarter of
t axabl e year 2000 did not literally prevent petitioner from
maki ng the section 475(f) election. Respondent further points
out that petitioner failed to tinely file the section 475(f)
el ecti on because his accountant was unaware of the el ection and
that ignorance of the lawis no excuse.

We disagree with respondent’s contention that unusual and
conpel ling circunstances are not present in the instant case.

The Comm ssi oner has not defined, by regulation or otherw se,

unusual or conpelling circunstances. W note that the preanble
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to the regulations states: “Wat are unusual and conpelling
ci rcunst ances nust be deci ded on a case-by-case basis in |ight of
all applicable facts and circunstances.” T.D. 8742, 1998-1 C. B
at 390. W briefly recount the facts of the instant case.
Petitioner suffered a $25 mllion |l oss when his tradi ng accounts
were |iquidated on April 14, 2000, 3 days before the date
prescribed in Rev. Proc. 99-17, supra, for tinely filing a
section 475(f) election. M. Pearce, petitioner’s tax adviser
who had full know edge of petitioner’s trading activities and
| osses and over 30 years of experience as an accountant, was
unaware of the section 475(f) election for securities traders.
M. Sellers, another accountant, was al so unaware of the
availability of the section 475(f) election. As soon as
petitioner |earned of the existence of the section 475(f)
el ection, he pronptly enployed Caplin & Drysdale to nake the
section 475(f) election and file a request for section 9100
relief. Petitioner conducted no further trading activities
bet ween the date he should have filed the election and the date
he actually filed the election. W find the conbi nation of
circunstances in the instant case both unusual and conpelling and
conclude that the interests of the Governnent should not be
presunmed to be prejudiced even if the parenthetical phrase of

section 301.9100-3(c)(2)(ii), Proced. & Adm n. Regs., did apply.
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I n concl usi on, under section 301.9100-3(c)(1)(i), Proced. &
Adm n. Regs., there is no prejudice to the Governnent in the
instant case. Petitioner did not realize any gains or suffer any
further | osses between the tine he should have filed his section
475(f) election and the date he actually filed the el ection.
Petitioner wll be entitled to no nore than he woul d have been
entitled to had he filed his section 475(f) election by the date
prescribed in Rev. Proc. 99-17, supra, which is precisely the
pur pose of section 9100 relief: to “permt []Jtaxpayers that are
in reasonable conpliance with the tax laws to mnimze their tax
l[tability by collecting fromthemonly the anmount of tax they
woul d have paid if they had been fully informed and wel |
advised.” T.D. 8742, 1998-1 C.B. at 389.'° W conclude that
petitioner is entitled to an extension of time to file his
section 475(f) election pursuant to section 301.9100-3, Proced. &
Adm n. Regs. Petitioner is entitled to relief because he acted
reasonably and in good faith and the interests of the Governnent

will not be prejudiced. Accordingly, we hold that petitioner is

19See supra note 11, and acconpanying text.
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entitled to the benefits of a section 475(f) election for the
t axabl e year 2000 as if he had tinely filed the el ection.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




