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MVEMORANDUM OPI NI ON

PONELL, Special Trial Judge: This case was heard pursuant

to the provisions of section 7443A(b)(3) and Rul es 180, 181, and

Respondent determ ned a deficiency in petitioner's 1994

Federal incone tax in the ampunt of $2,006. The sole issue is

the fair narket value in 1972 of a bronze statue attributed to

1 Unl ess otherwi se indicated, section references are to the

I nternal Revenue Code in effect for the year in issue, and Rule
references are to the Tax Court Rules of Practice and Procedure.
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Janmes Earl Fraser. Petitioner resided in Colesville, Maryl and,
when the petition was filed in this case.

The facts nay be sunmarized as follows. Petitioner's hone
was burglarized sonme tinme between January 24-29, 1994. Anong the
itens stolen was an 18-inch bronze scul pture (the bronze) known
as "The End of the Trail" attributed to Janmes Earl Fraser, a
noted Anerican artist (1876-1953). Petitioner had acquired the
bronze fromhis father in 1974 by inter vivos gift. In turn, the
father had acquired the bronze frompetitioner's grandfather at
the grandfather's death in 1972. The grandfather presumably
pur chased the bronze sonetine around 1920. Petitioner is unaware
whether a gift tax return was filed in 1974 for the gift.

There were several versions of "The End of the Trail"
produced by Fraser around 1918. The | argest version was never
cast; the plaster version, however, is at the Cowboy Hall of Fane
in Cklahoma City. Fraser did not copyright some versions of "The
End of the Trail", and there were various copi es made al nost from
the date of the original release. While petitioner believes that
the bronze he acquired was an original, he does not know which
version he had or, indeed, whether the bronze, in fact, was an
original Fraser or an old copy.

The parties have been unable to find any sales of 18-inch
bronzes of "The End of the Trail" around 1972. There have been

three sales of 12-inch versions: 1971 for $3,250; 1972 for
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$3, 250; and 1976 for $4,000. Larger versions have al so been

sol d:

32-inch in 1980 for $47,000, and 44-inch in 1975 for

$42, 500.

On his 1994 Federal inconme tax return petitioner clainmed a

casualty loss in the amobunt of $25,000 based on the theft of the

bronze. The value is based on a letter petitioner received from

Rudol f G Winderlich of Chicago who operates a gallery that
specializes in Fraser's works. The letter reads, in part, as
foll ows:

Fraser's bronzes were nuch copied as he had forgotten to put
t he copyright on one, so they were nore or less in public
domain fromthe tinme when they were first cast in 1918.
There were knock-offs even in the early days of these and it
is difficult totell, in fact it is inpossible to tell from
your phot ograph, what this actually was. An eighteen inch
Fraser of this type, if it is an original, probably has a
val ue of around $25,000 or so. |If it is one of the |ater
ones, produced by The Syracuse University, then the val ue
woul d be about half that.

| cannot tell fromthis whether it is an original cast or
not * * *,

Petitioner never had the bronze apprai sed and does not know

whet her the bronze was included in his grandfather's estate tax

return. There is no evidence that any appraisal of the bronze

was made in 1972.

Respondent disallowed the deduction in its entirety.
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Di scussi on

Section 165(a) generally provides that "There shall be
al l oned as a deduction any | oss sustained during the taxable year
and not conpensated for by insurance or otherwise." 1In the case
of an individual taxpayer, a |oss deduction is |limted to, inter
alia, a loss fromtheft. See sec. 165(c)(3). The deduction is
further limted by section 165(h). The anpunt of the deduction,
before the section 165(h) limtations, is the |l esser of the fair
mar ket val ue i mredi ately before the theft or the basis (or cost)
of the property. See sec. 1.165-7(b)(1), Income Tax Regs.; see

also Helvering v. Omens, 305 U S. 468 (1939). Even if we assune

that the fair market value of petitioner's bronze i mediately
before the theft was $25,000, petitioner is still faced with
establishing his basis in the bronze.

Petitioner acquired the bronze by gift fromhis father, and
generally his basis is the same as his father's basis increased
by the anount of any gift tax paid. See sec. 1015(a), (d).? |If,
however, at the date of the gift, the fair market val ue was |ess
than the father's basis then petitioner's basis would be the fair

mar ket val ue. See sec. 1015(a).® Petitioner's father acquired

2 There is no evidence that any gift tax was paid.

3 Sec. 1015(a) al so provides that

If the facts necessary to determne the basis in the hands
of the donor * * * are unknown to the donee, the Secretary
(continued. . .)
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the bronze frompetitioner's grandfather at the latter's death in
1972, and the father's basis would be the fair market val ue of
the bronze at the grandfather's date of death. See sec. 1014(a).
There is no suggestion that the fair market value on the date of
the gift was less than the fair nmarket value on the date of the
father's death. The issue turns, therefore, on the fair market

val ue of the bronze in 1972. See United States v. Lattinore, 353

F.2d 379 (9th G r. 1965).
W are faced with a difficult task. On one hand, we coul d

sinply hold that petitioner has not established the value of the

(...continued)
shall, if possible, obtain such facts from such donor * * *
or any other person cognizant thereof. |If the Secretary
finds it inpossible to obtain such facts, the basis in the
hands of such donor * * * shall be the fair nmarket val ue of
such property as found by the Secretary as of the date or
approxi mate date at which, according to the best information
that the Secretary is able to obtain, such property was
acquired by such donor * * *,

The notice of deficiency states that petitioner had "not
established the fair market value or that * * * [his] basis in
this property is nore than $0.00". It is unclear whether the
failure was due to the uncertainty as to the appropriate

val uation date or to the lack of information concerning the fair
mar ket value as of that date. Neither party has argued that

t hese provisions apply. W note that the Court of Appeals for

the Sixth Grcuit held: "In the event that insufficient
probative evidence upon this issue [of the taxpayer's basis] is
adduced, then neither gain not [sic] |oss can be allowed". Janes

E. Caldwell & Co. v. Conmi ssioner, 234 F.2d 660, 661 (6th G r
1956), revg. and remandi ng per curiam 24 T.C. 597 (1955). Here,
t he val uation date has been established. The uncertainty
concerns the value as of the valuation date, and we believe that
there is sufficient evidence to allow us to make a finding as to
t hat val ue.
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bronze in 1972. See Rule 142(a). But, we are convinced that
petitioner owned an 18-inch bronze of "The End of the Trail" and
that the bronze did have value in 1972. W, therefore, attenpt
to obtain a value bearing in mnd that petitioner does have the
burden of proof, and, to paraphrase Judge L. Hand, since absolute
certainty is inpossible we weigh the facts heavily agai nst
petitioner "whose inexactitude is of his own making." See Cohan

v. Comm ssioner, 39 F.2d 540, 544 (2d G r. 1930); demyv.

Conmmi ssioner, T.C. Meno. 1991-414.

Nei t her party presented any evidence as to the 1972 val ue of
the 18-inch version. Two 12-inch versions of "The End of the
Trail" were sold in 1971 and 1972 for $3,250. The |arger
ver si ons appear to have been sonewhat nore val uable. Petitioner
woul d have us extrapol ate the value from sales, not surprisingly,
of pieces 32 inches or larger. But, there is no basis in this
record for making such a correlation. The 1971 and 1972 sal es
have nore probative value in our view. Using our best judgnent,
we find that the 1972 fair market value of the 18-inch bronze was

$4, 000.

Deci sion will be entered

under Rul e 155.




