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MVEMORANDUM OPI NI ON

GOLDBERG, Special Trial Judge: Respondent determ ned a

deficiency in petitioners’ Federal income tax of $1,120 for the
taxabl e year 1996. Unless otherw se indicated, section
references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rul es

of Practice and Procedure.
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The sol e issue for decision is whether petitioners are
entitled to deduct $4,000 for contributions to their individual
retirement accounts (IRA's) in 1996.

This case was submtted fully stipulated pursuant to Rule
122. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioners resided in Ann Arbor, M chigan.
Petitioners are husband and wife. References to petitioner in
the singular are to Christina Wade.

Petitioner was a part-tine enpl oyee of Washtenaw Conmunity
Col l ege (WCC) of the M chigan public school system during taxable
year 1996. As a part-tine enployee of WCC during 1996,
petitioner was required to becone a nenber of the M chigan Public
School Enpl oyees Retirenent System (MPSERS). The MPSERS Menber
I nvestnent Plan (plan) is a statew de enpl oyer-sponsored
qual i fied defined benefit plan. Participation in the MPSERS is
mandat ory under the Public School Enpl oyees Retirenent Act of
1979 (the Act), as anended, M ch. Conp. Laws, sec. 38.1301-

38. 1408 (1997), for all public school full-tinme, part-tine,

t eachi ng and nont eachi ng, enpl oyees, including short-term and
interimenpl oyees except for a few specific groups exenpt by |aw.
Because petitioner’s position with WCC was not exenpt by |aw, she
was automatically enrolled in the plan as a part-tinme enployee in

1996.
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Section 108 of the Act, Mch. Conp. Laws sec. 38. 1408,
provides the followng: “This state intends that the retirenent
system be a qualified pension plan created in trust under section

401 of the internal revenue code and that the trust be an exenpt

organi zati on under section 501 of the internal revenue

code. * * *7

Upon automatic enrollnment in the plan, petitioner was
required to contribute 3 percent of the first $5,000 of
conpensation. Consequently, $84.89 was automatically contributed
to the plan by WCC from petitioner’s total conpensation in 1996
of $2, 830.

In order to qualify to receive benefits under the plan,
petitioner nust earn at |east 10 years of credited service and be
at |l east 60 years old. A single credit year is earned upon
perform ng M chigan public school work for 170 days at 6 or nore
hours per day within the school fiscal year of July 1 through
June 30. No nore than 1 year of credit may be earned within 1
school fiscal year, and proportionate service credit is granted
for less than full-tinme enploynent. |[|f petitioner is unable to
reach the 10-year m ni num anmount of service credit, then she wll
not receive any retirenent benefits. During calendar year 1996
petitioner worked 169.50 hours. Based upon the MPSERS
cal cul ation, which is part of the stipulation of facts,

petitioner earned 0.083 years of service credit during 1996,
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which did not entitle her to receive any regul ar plan benefits.
At no time did petitioner receive benefits under the plan.

In 1996, petitioners contributed $2,000 each to their
respective IRA's. On their 1996 joint Federal incone tax return,
t hey cl ai med an | RA deduction of $4,000 and reported adjusted
gross incone of $77,142. Respondent determ ned that petitioners
were not entitled to their | RA deduction pursuant to section
219(9).

In general, a taxpayer is entitled to deduct anounts
contributed to an IRA. See sec. 219(a); sec. 1.219-1(a), Incone
Tax Regs. The deduction in any taxable year, however, may not
exceed the | esser of $2,000 or an anpbunt equal to the
conpensation includable in an individual taxpayer’s gross inconme
for such taxable year. See sec. 219(b)(1). The maxi num anount
that may be deducted is further limted where the taxpayer or
spouse of the taxpayer is an “active participant” in certain
retirement plans. Sec. 219(g)(1). An “active participant” is
defined by section 219(g)(5) as an individual--

(A) who is an active participant in--

(1) a plan described in section 401(a) which
i ncludes a trust exenpt fromtax under section 501(a),

(1i) an annuity plan described in section 403(a),

(ti1) a plan established for its enployees by the
United States, by a State or political subdivision
t hereof, or by an agency or instrunmentality of any of
t he foregoing,
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(itv) an annuity contract described in section
403(b),

(v) a sinplified enployee pension (wthin the
meani ng of section 408(k)), or

(vi) any sinple retirenment account (within the
meani ng of section 408(p)), or

(B) who nmakes deductible contributions to a trust
described in section 501(c)(18).

The determ nation of whether an individual is an active

participant shall be nmade wi thout regard to whether or

not such individual’'s rights under a plan, trust, or

contract are nonforfeitable. An eligible deferred

conpensation plan (within the neaning of section

457(b)) shall not be treated as a plan described in

subparagraph (A)(iii).

In the case of a taxpayer who is an active participant and
who files a joint return, the $2,000 limtation of section
219(b) (1) (A) is reduced using a ratio determ ned by dividing the
excess of the taxpayers’ nodified adjusted gross incone (nodified
Ad)! over $40,000, by $10,000. See sec. 219(g)(2) and (3). The
defi ned benefit plan provided by MPSERS was a pl an described in

section 219(g)(5)(A)(i). See Neuneister v. Conm ssioner, T.C

Meno. 2000-41, affd. w thout published opinion 2001-1 USTC par.
50, 235, 87 AFTR 2d 2001-819 (6th Cr. 2001). The formula set
forth in section 219(g)(2) and (3) results in a total

di sal | owance of the | RA deduction where the total nodified AG

reported on a joint return exceeds $50,000. See id. Because

1 As relevant herein, nodified adjusted gross incone neans
adj usted gross incone conputed without regard to any deduction
for an | RA
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petitioners reported a nodified AG of $77,809 on their 1996
Federal inconme tax return, they are not entitled to any |IRA
deduction if petitioner was an active participant in a plan
during 1996.

Petitioners contend that petitioner was not an active
participant in the plan because she earned only 0.083 years of
service credit during 1996, and, at that rate, they further argue
that it would take “over 120 years to accumul ate the m nimum 10.0
years of credited service” to receive any regular retirenent
benefits. W disagree.

This Court has previously held that a person can be an
active participant even though she had only forfeitable rights to
pl an benefits and those rights were, in fact, forfeited prior to

becom ng vested. See Eanes v. Comm ssioner, 85 T.C 168, 170

(1985) (citing H ldebrand v. Conm ssioner, 683 F.2d 57, 58 (3d

Cr. 1982), affg. T.C. Meno. 1980-532); Wartes v. Conm Ssioner,
T.C. Meno. 1993-84. Although Eanes involved an earlier version
of section 219,22 we apply its reasoning to the facts of the

i nstant case. Eanes involved a taxpayer who forfeited all rights

under an enployer’s retirenment plan when he left after only 3

2 Sec. 219, as applicable to 1981, the year in issue in Eanes
v. Comm ssioner, 85 T.C 168, 170 (1985) (citing Hildebrand v.
Conm ssi oner, 683 F.2d 57, 58 (3d Gr. 1982), affg. T.C Meno.
1980-532), did not include a definition of “active participant”.
The flush | anguage currently contained in sec. 219(g)(5),
referring to whether the individual’s rights under the plan are
forfeitable, was then only found in the |legislative history.
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nmonths. Despite the short tine the taxpayer worked, we held that
he was an active participant in his enployer’s plan and was not
entitled to a deduction under section 219. W stated: “Wile
the result to petitioner seens harsh, we cannot ignore the plain
| anguage of the statute, and, in effect, rewite this statute to
achi eve what woul d appear to be an equitable result.” Eanes v.

Conm ssi oner, supra at 171 (citing Hldebrand v. Conm ssioner,

supra at 59). In the instant case, petitioner’s position is
weaker than that of the taxpayer in Eanes because there is no
showi ng that petitioner, through retirenent, discharge or
otherwi se, has forfeited her service credit with the MPSERS.

Mor eover, under section 1.219-2(e), Incone Tax Regs., “If an
enpl oyee nmakes a voluntary or nmandatory contribution to a
[ defined benefit] plan * * * such enployee is an active
participant in the plan for the taxable year in which such
contribution is nade.” (Enphasis added.) As required under the
Act, petitioner personally contributed $84.89, or 3 percent of
the first $5,000 of conpensation, to the plan during 1996.

Petitioners further contend that under their interpretation
of section 1.219-2(b), Incone Tax Regs., petitioner was not an
active participant in the plan. The pertinent part of section
1.219-2(b), Inconme Tax Regs., provides the follow ng:

An individual whose conpensation for the plan year

ending wwth or wwthin his taxable year is | ess than the

anount necessary under the plan to accrue a benefit is
not an active participant in such plan.
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Petitioners’ reliance on the above regulation is msplaced. A
plain reading of the regulation indicates that the regul ation
refers to a plan which utilizes conpensation levels to
di stinguish who is eligible to accrue benefits under the plan.
The record | acks any evidence that MSPERS utilized an eligibility
schene based on conpensation. The plan clearly indicates that
petitioner’s eligibility was mandatory and automatic; whereas,
actual receipt of any benefits turned on petitioner’s ability to
meet the mninmum service credits and age requirenment. Section
1.219-2(b), Inconme Tax Regs., does not address petitioner’s
eligibility to receive benefits under the MPSERS pl an.

At the heart of petitioners’ argunent is an equitable plea
whi ch this Court has addressed on previous occasions. It is
sufficient to say that petitioners, in effect, are asking us to
| egi sl ate changes in the statute as enacted by Congress. The
power to legislate is exclusively the power of Congress and not

of this Court. See Iselin v. United States, 270 U S. 245, 250

(1926).

Upon the basis of the record, we find that petitioner was an
“active participant” in a qualified plan during 1996.
Accordingly, petitioners are not entitled to deduct their |IRA
contributions. See sec. 219(g)(1) and (2). W have consi dered
all argunents by the parties, and, to the extent not discussed

above, conclude they are irrelevant or without nerit.



To reflect the foregoing,

Deci sion will be entered

for respondent.




