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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the years in issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.



Respondent determ ned a deficiency in petitioners’ Federal
i ncome taxes of $1,395 and $1,132 for the 1996 and 1997 taxabl e
years, respectively.

After concessions by the parties,® the issues for decision
are: (1) Wiether petitioners are entitled to claima “long-term
capital loss” attributable to a nonbusiness bad debt; and (2)
whet her petitioners are entitled to Schedule A Item zed
Deductions for 1996 and 1997.

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioners resided in South Haven, M chigan.
Petitioners are husband and wife. References to petitioner in
the singular are to G egory G Wbb.

During the years at issue, petitioner was a boil ernmaker.
Petitioners also operated a small “Ma and Pa” grocery store in
Sout h Haven, M chi gan.

On Septenber 8, 1987, petitioner lent Charles Garner (M.

! Respondent concedes that a mathematical error was nade
in the notice of deficiency. The correct anount disallowed on
petitioners’ Schedule A Iteni zed Deductions, for 1996 is $3, 587,
whi ch remains in dispute.

Petitioners concede the disallowance of business |osses
clainmed on their Schedule C, Profit or Loss From Business, in the
anounts of $2,603 and $1,479 for taxable years 1996 and 1997,
respectively.

The parties al so concede that the disallowed anmount of
petitioners’ item zed deductions for 1997 should be reduced to
$1, 658, which remains in dispute.
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Garner) $20,000, as nenorialized in a prom ssory note signed by
M. Garner. The | oan was unsecured and due 23 days |later on
Cctober 1, 1987. The purpose of this |oan was to assi st
financially M. Garner, who was “about to | ose his hone and he
needed the noney.” M. Garner was petitioner’s friend and
“fellow boilermaker”. Petitioner testified that he decided to
help M. Garner because M. Garner had indicated that he needed
the noney for a short period of time. Petitioner could not
recall where M. Garner was going to get the noney to repay him
M. Garner died in 1994. No paynents of interest or principal
were made on the loan prior to or after M. Garner’s death

Prior to his death, M. Garner assisted petitioner in
negoti ating a workers’ conpensation settlenent with petitioner’s
former enployer, Precipitator Miintenance. Petitioner did not
hire an attorney or other representative to assist himin this
matter.

Petitioners tinely filed their Federal income tax returns
for taxable years 1996 and 1997. Petitioners reported a |ong-
termcapital loss attributable to a bad debt of $20,000 on the
Schedul e D attached to their 1996 Federal incone tax return and a
$17,000 long-termcapital |oss carryover on the Schedul e D
Capital Gains and Losses, attached to their 1997 Federal incone
tax return. Because petitioners did not have offsetting |ong-

termcapital gains in either year, petitioners clainmed a |ong-



termcapital |oss of $3,000 in each year.

In the notice of deficiency, respondent disallowed the
$3,000 capital loss for each of the taxable years 1996 and 1997.
Respondent al so made the foll ow ng adjustnents to petitioners’

Schedul e A deducti ons:?

1996 1997
d ai ned Al | oned Di s- d ai ned Al | oned Di s-

al | oned al | oned
Lodgi ng $2, 488 $- O- $2, 488 $1, 058 $- O- $1, 058
Meal s & 1, 216 1,072 114 - - - - - -
entertain-
ment
Protective 693 -0- 693 529 -0- 529
cl ot hi ng
Uni on dues 292 - 0- 292 71 - 0- 71
Tot al $4, 689 $1,072 $3, 587 $1, 658 $ -0- $1, 658

Bad Debt Deducti on

Section 166(a) generally allows a deduction for debts that
becone wholly or partially worthless within the taxable year. A
busi ness bad debt is fully deductible fromordinary incone;
however, a nonbusi ness bad debt of a taxpayer other than a
corporation is treated as a short-termcapital |oss. Sec.

166(d) (1). A nonbusiness bad debt is defined as a debt other
than: “(A) a debt created or acquired (as the case may be) in
connection with a trade or business of the taxpayer; or (B) a

debt the loss fromthe worthl essness of which is incurred in the

2 Amounts refl ect concessions nmade by the parties.



taxpayer’s trade or business.” Sec. 166(d)(2). To qualify for a
deduction for a worthl ess nonbusi ness debt, the individual

t axpayer must show that the debt becanme totally worthless within
t he taxable year in which the deduction is claimed because no
deduction is “allowed for a nonbusiness debt which is recoverable

in part during the taxable year.” Andrew v. Conmm Ssioner, 54

T.C. 239, 245 (1970); sec. 1.166-5(a)(2), Incone Tax Regs. A
debt is not worthless because the debtor is having financial

difficulties. Kelly v. Comm ssioner, T.C Mno. 1992-452.

Only a bona fide debt qualifies for purposes of section 166.
A bona fide debt “arises froma debtor-creditor relationship
based upon a valid and enforceable obligation to pay a fixed or
determ nabl e sum of noney.” Sec. 1.166-1(c), |Incone Tax Regs.
Whet her the parties actually intended the transactions to be
| oans depends on whether the advances were nade “with a
reasonabl e expectation, belief, and intention that they would be

repaid.” Goldstein v. Comm ssioner, T.C Meno. 1980-273. The

exi stence of a bona fide debt is a factual inquiry that turns on
the facts and circunstances of the particular case. D xie

Dairies Corp. v. Conm ssioner, 74 T.C. 476, 493 (1980); Litton

Bus. Sys., Inc. v. Commi ssioner, 61 T.C 367, 376-377 (1973).

The objective indicia of a bona fide debt include whether a note
or other evidence of indebtedness existed and whet her i nterest

was charged. dark v. Conm ssioner, 18 T.C. 780, 783 (1952),
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affd. 205 F.2d 353 (2d Gr. 1953). W al so consider the

exi stence of security or collateral, the demand for repaynent,
records that may reflect the transaction as a | oan, and the
borrower’s solvency at the tine of the loan. |d.

Petitioner contends that he should be allowed to claima
nonbusi ness bad debt deduction pursuant to section 166 for the
loan to M. Garner.® We disagree.

Petitioner failed to establish that the loan to M. Garner
was a bona fide debt, or in the alternative, that such debt
became worthless in 1996. At trial, petitioner testified that
the |l oan was made to assist M. Garner in his personal financial
situation. The record includes a $20,000 proni ssory note dated
Septenber 8, 1987, signed by M. Garner. The note, bearing
interest at 8 percent, was due Cctober 1, 1987. Petitioners
never received any interest or paynent of principal from M.
Garner. Further, petitioners failed to take |legal action to
collect the purported debt fromM. Garner during his lifetime or

fromhis estate. Lencke v. Commi ssioner, T.C Meno. 1997-284.

M. Garner passed away in 1994, 7 years after the initial |oan
was purportedly created. Although death of the debtor may
indicate that a debt is worthless, petitioner has not shown that

collection efforts against M. Garner’s estate would have been

3 Al t hough petitioner reported a $3,000 |ong-term capital
| 0ss, pursuant to sec. 166 a nonbusi ness bad debt would yield a
| oss of $3,000 per year as a short-termcapital | oss.



futile. Magnus, Mabee & Reynard, Inc. v. Conm ssioner, 1 B.T.A.

907 (1925).

We also find strange petitioner’s claimfor bad debt 9 years
after the purported debt becane due. Wen the Court asked
petitioner why he waited until 1996 to claimthe |oss, petitioner
answered: “I just realized at that point in time | was never
going to get the noney and sonebody nentioned that it was a tax
wite off.”

Based upon the above, we find that the petitioners failed to
prove that the | oan was a bona fide debt and that the debt becane
worthless in 1996. Accordingly, petitioner is not entitled to
the bad debt loss during the years in issue. Respondent is
sustai ned on this issue.

Schedul e A Deducti ons

Deductions are a matter of |egislative grace, and the
t axpayer bears the burden of proving the entitlenent to any

deducti on cl ai ned. | NDOPCO, Inc. v. Conm ssioner, 503 U S. 79,

84 (1992); New Colonial Ice Co. v. Helvering, 292 U S. 435, 440
(1934).% A taxpayer is required to maintain records sufficient
to establish the anount of his or her income and deductions.
Sec. 6001; sec. 1.6001-1(a), (e), Incone Tax Regs.

Section 162(a) allows a taxpayer to deduct all ordinary and

4 Sec. 7491 does not alter the taxpayer’s burden of proof
where the taxpayer has not conplied with all substantiation
requi renents. Hi gbee v. Comm ssioner, 116 T.C. 438, 442 (2001).




- 8 -

necessary busi ness expenses paid or incurred during the taxable
year in carrying on any trade or business. To be “necessary” an
expense nust be “appropriate and hel pful” to the taxpayer’s

busi ness. Wlch v. Helvering, 290 U S. 111, 113 (1933). To be

“ordinary” the transaction which gives rise to the expense nust
be of a common or frequent occurrence in the type of business

invol ved. Deputy v. Du Pont, 308 U S. 488, 495 (1940). No

deduction is allowed for personal, living, or famly expenses.
Sec. 262(a).

CGenerally, if a claimed business expense is deductible, but
the taxpayer is unable to substantiate it, the Court is permtted
to make as close an approximation as it can, bearing heavily
agai nst the taxpayer whose inexactitude is of his or her own

maki ng. Cohan v. Conm ssioner, 39 F.2d 540, 543-544 (2d Cr

1930). The estimate nust have a reasonabl e evidentiary basis.

Vani cek v. Commi ssioner, 85 T.C 731, 743 (1985). However,

section 274 supersedes the doctrine in Cohan v. Comm ssioner,

supra; sec. 1.274-5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg.
46014 (Nov. 6, 1985), and requires strict substantiation of
expenses for travel, including | odging, and neals and
entertai nment.

A taxpayer is required by section 274(d) to substantiate a
cl ai mred expense by adequate records or by sufficient evidence

corroborating the taxpayer’s own statenent establishing the



anount, tinme, place, and busi ness purpose of the expense. Sec.
274(d). Even if such an expense woul d ot herw se be deducti bl e,
the deduction nmay still be denied if there is insufficient
substantiation to support it. Sec. 1.274-5T(a), Tenporary |ncone
Tax Regs., supra.

Petitioners deducted unreinbursed enpl oyee busi ness expenses
for protective clothing of $693 and $529 for tax years 1996 and
1997, respectively. Section 162 allows taxpayers to deduct
anmounts for work clothing by establishing that the clothing (1)
was required or essential in the taxpayer’s enploynent, (2) was
not suitable for general or personal wear, and (3) was not so

worn. Yeomans v. Conm ssioner, 30 T.C 757, 767 (1958); Kozera

V. Conm ssioner, T.C. Menob. 1986-604. Petitioner testified that

he purchased | eather work clothing, including coveralls, and

| eat her gl oves for protection when welding. He further testified
that these itens were often damaged or “burnt up” throughout the
year. W are satisfied that petitioner did incur some expenses

for these itens. Cohan v. Commi ssioner, supra. W find that

petitioner incurred the expenses in the anmounts clained in their

1996 and 1997 i ncone tax returns. Kozera v. Conmmi Ssi oner, supra.

Petitioners deducted | odgi ng expenses of $2,488 and $1, 058
for 1996 and 1997, respectively, and a neals and entertai nnent
expense of $114 for 1996. At trial, petitioner testified that he

kept a diary of |odging expenses for the years in issue; however,
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he failed to bring the diary to court. He also testified that he
based the expense on the nunber of days away from hone for

busi ness. Petitioner testified that he was away from honme 38
nights in 1996. The record is absent any information as to the
nunber of nights petitioner was away from home in 1997. Section
274(d) provides a strict substantiation rule which does not

permt us to make a Cohan estimation. Cohan v. Conm ssioner,

supra. Petitioner is allowed a deduction only for travel
expenses properly substantiated by recei pts or other evidence
corroborating his own statenent. Because petitioner is unable to
substanti ate these deductions, he is not entitled to deduct the
amounts cl ainmed as m scel | aneous item zed deducti ons.

We also find that petitioner failed to substantiate the
nmeal s and entertai nment expense deduction. Accordingly, we
cannot allow himthe deduction for neals and entertai nnment in
1996.

At trial petitioner substantiated union dues of $221 for
1996. Petitioner failed to substantiate the dues clainmed for
1997. Accordingly, petitioner is entitled to deduct $221 for
uni on dues incurred in 1996 and none for 1997.

We have considered all of the other argunents nade by
petitioners, and, to the extent we have not addressed them

conclude they are without nerit.
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

under Rul e 155.




