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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

FOLEY, Judge: By notices dated Decenber 22, 1995, and March
12, 1996, respectively, respondent determ ned the foll ow ng
deficiencies in and additions to petitioners' Federal incone

t axes:

Larry Whittington, docket No. 5208-96

Additions to tax
Year Deficiency Sec. 6653(a)(1) Sec. 6653(a)(1)(A) Sec. 6653(a)(2) Sec. 6653(a)(1)(B) Sec. 6661

1985 $54, 635 $2, 732 -- 1 -- $13, 659
1986 45, 307 -- $2, 265 -- 1 11, 327
1987 48, 182 -- 2,409 -- 1 12, 046

150 percent of the statutory interest on the deficiency.

Ray and dynda Whittington, docket No. 11955-96

Additions to tax
Year Deficiency Sec. 6653(a)(1) Sec. 6653(a)(1)(A) Sec. 6653(a)(2) Sec. 6653(a)(1)(B) Sec. 6661

1985 $30, 740 $1, 537 -- 1 -- $6, 550
1986 27,434 -- $1, 372 -- 1 4,663
1987 41, 243 -- 2,062 -- 1 9, 079

150 percent of the statutory interest on the deficiency.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Procedure. After concessions, the issues for decision are
whet her petitioners are: (1) Entitled to exclude parsonage
al l onances fromincone; (2) subject to tax on certain inconeg;
(3) entitled to deduct certain charitable contributions;

(4) liable for additions to tax for negligence; and (5) liable

for additions to tax for substantial understatements of tax.
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FI NDI NGS OF FACT

When their respective petitions were filed, Larry
VWhittington resided in North Charl eston, South Carolina, and Ray
and G ynda Wittington resided in G eensboro, North Carolina.

During the years in issue, Larry and Ray worked for Fountain
of Life, Inc. (FOL), an evangelical organi zati on established by
their brother JimWittington. On January 1, 1976 and 1977,
respectively, Ray and Larry were ordai ned as mnisters of the
CGospel by FOL. In addition to their mnisterial duties, Ray was
enpl oyed as FOL's secretary-treasurer, Larry was enpl oyed as
FOL's vice president, and both were nenbers of FO.'s board of
di rectors.

During the years in issue, FOL presented the Gospel through
servi ces, crusades, and publications. Daily services were
conducted by Jim Larry, and Ray and included sernons, songs, and
the distribution of religious materials (e.g., panphlets, books,
al bunms, and cassettes). Jim Larry, and Ray routinely officiated
at marriages and funerals and provided counseling to FOL nenbers.
FCOL had nmenbers who were not associated with any other religious
organi zation or denomnation. In addition, FOL conducted several
crusades each nonth and devel oped a | oyal group of followers.
Sone of the crusades were videotaped and | ater broadcast on "The
Fountain of Life Presents JimWittington" television program

which at its peak was broadcast in 75 tel evision markets.



The Whittingtons created a production plan for FOL events.
To execute this plan, Larry founded Lovejoy Agency, Inc.
(Lovejoy), a for-profit corporation, and Larry served as its
presi dent and a nenber of its board of directors. Lovejoy
purchased tel evision, radi o, and newspaper advertisenents for FOL
events; made travel arrangenents and | eased facilities for FOL
events; and produced FOL's tel evision shows, albuns, and
cassettes.

To fund FCL operations, FOL solicited contributions through
mass mailings. The mailings were also used to inform FOL nenbers
of schedul ed FOL events, such as crusades, in their geographic
area. FOL mailed approximately one-half mllion pieces of mail a
month. To produce these mailings, Ray founded Whittington, Inc.,
a for-profit corporation. Wittington, Inc., bought equi pnent
and prepared the mass nailings on behalf of FOL in exchange for
fees from FQOL.

During the years in issue, FOL paid Larry and Ray sal ari es,
housi ng al | owances, and ot her benefits (i.e., travel
rei nbursenents, football tickets, and schol arship pl edges). The
sal ari es and housing all owances were authorized by FO.'s board of
directors before paynent. The follow ng chart delineates the

paynments from FOL to petitioners.
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Larry Wittington

Housi ng Al | owance Travel ECU
Schol arshi p
Year Salary Authorized Pai d Expended? Rei nbur senent Ti cket s? Pl edges?®
1985 $88, 400 $52, 000 $61, 600 $57, 108 $20, 421 -- --
1986 91, 000 45, 000 40, 500 25,903 23,169 $522 $2, 000
1987 88, 000 45, 000 55, 500 25, 608 20, 825 -- 2,000

Ray Whittington

Housi ng Al | owance Travel ECU
Schol arshi p
Year Salary Authorized Pai d Expended? Rei nbur senent Ti cket s? Pl edges?®
1985 $88, 400 $52, 000 $48, 100 $35, 738 $2, 606 -- --
1986 91, 000 45, 000 40, 500 48, 247 1, 902 $522 $2, 000
1987 88, 000 45, 000 58, 000 25, 733 4,300 -- 2,000

! The portion of the allowance expended for housing-rel ated expenses.

2 FOL purchased East Carolina University (ECU) football tickets for
petitioners.

3 FOL nmade schol arship pledges to ECU on behal f of petitioners.

In 1985, Wiittington, Inc., issued three checks payable to
Ray for $1, 750 each, and Lovejoy issued six checks payable to
Larry for $1,750 each. In April of 1987, Wittington, Inc.,
i ssued four checks payable to Ray or his creditors totaling
$21, 172.

On their respective Federal incone tax returns, Larry
cl ai ned charitabl e deductions of $6,500, $15, 751, and $26, 500,
and Ray cl ai med charitable deductions of $11,500, $28, 362, and
$18,300, relating to contributions to FOL in 1985, 1986, and
1987, respectively.

OPI NI ON

Par sonage Al | owances

Respondent determ ned that petitioners are not, pursuant to
section 107, entitled to exclude fromincone parsonage all owances
received fromFOL. Section 107 provides that a mnister of the

Gospel may exclude fromgross incone a rental allowance paid to
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himas part of his conpensation, to the extent used by himto
rent or provide a honme. The acconpanying regul ati ons provi de
that the rental allowance nust be provided as renmuneration for
mnisterial services. See sec. 1.107-1(a), lIncone Tax Regs.
Such services include the mnistration of sacerdotal functions;
t he conduct of religious worship; and the control, conduct, and
mai nt enance of religious organizations, under the authority of a
religious body constituting a church. See sec. 1.1402(c)-
5(b)(2), Incone Tax Regs.

Respondent's only contention regardi ng section 107 is that
FCOL is not a "church" and, therefore, Ray and Larry were not
m ni sters performng services under the authority of a church.
W disagree. The term"church” is not defined in section 107 or
the regul ati ons thereunder. Neverthel ess, we have previously
st at ed:

To classify a religious organization as a church under

the Internal Revenue Code, we should |look to its

religious purposes and, particularly, the neans by

which its religious purposes are acconplished. * * *

At a minimum a church includes a body of believers or

communi cants that assenbles regularly in order to

wor shi p. Wen bringing people together for worship is

only an incidental part of the activities of a

religious organization, those limted activities are

insufficient to | abel the entire organization a church.

[ Foundati on of Human Under standing v. Comm ssioner, 88

T.C. 1341, 1357 (1987) (Court reviewed); citations and
internal quotation marks omtted.]

FOL had a far-ranging mnistry that reached its nenbers through

tel evision and radi o broadcasts, witten publications, and
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crusades. FOL had loyal followers, sone who attended worship
services held regularly in Geenville, and others who attended
crusades held regularly in various cities. WMny of FOL's nenbers
were not associated with any other religious organization or
denom nation. |In essence, FOL had the requisite body of
believers, and, therefore, Ray and Larry perfornmed services under
the authority of a church. |In addition, Larry and Ray were

"aut horized to adm ni ster the sacranents, preach, and conduct

services of worship" and were ordained mnisters of the Gospel

Sal kov v. Comm ssioner, 46 T.C. 190, 194 (1966).

The housi ng al |l onances are excludable only to the extent
such al |l onances were authorized, paid, and expended for housing.
See sec. 107(2). Accordingly, Larry is allowed to exclude
$52, 000, $25,903, and $25,608, and Ray is allowed to exclude
$35, 738, $40,500, and $25,733, relating to 1985, 1986, and 1987,
respectively.

1. Unreported | ncone

A. Payments From FOL

Respondent determ ned that Larry's and Ray's travel
rei mbursenments were taxable income. Generally, an enployee is
not required to report reinbursenents received froman enpl oyer
for travel expenses incurred by the enployee, for the benefit of
the enpl oyer, if the enployee makes an "adequate accounting” to

his enployer. Sec. 1.274-5(e)(2)(i), Incone Tax Regs. (requiring
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t he taxpayer to provide the anmount of the expense and the tine,
pl ace, and busi ness purpose of such travel). An enpl oyee who
does not maeke an "adequate accounting” nust report as incone any
travel reinbursenents and will be entitled to deductions only to
the extent that the enployee can substantiate the expenditure.
Sec. 1.274-5(e)(2), Incone Tax Regs. |If, however, the taxpayer
establishes that the failure to produce adequate records is due
to the I oss of such records through circunstances beyond the
taxpayer's control, the taxpayer shall have the right to
substanti ate a deduction by reasonabl e reconstruction of the
expenses. See sec. 1.274-5(c)(5), Incone Tax Regs.

We hold that to the extent petitioners did not nmake an
adequat e accounting they substantiated the rel ated deducti ons.
Petitioners presented credible testinony relating to this issue
and adequately substantiated and reconstructed their travel
expenses. Respondent took possession of, and limted
petitioners' access to, their records. Consequently,
petitioners' failure to produce nore adequate records is due to
ci rcunst ances beyond their control.

FOL, in 1986, purchased ECU football season tickets for Jim
Ray, and Larry, and, in 1986 and 1987, nade schol arshi p pl edges
to ECU on behalf of Ray and Larry. A third party's paynent of a
t axpayer's personal expenses is inconme to the taxpayer. See sec.

61; Coors v. Conmm ssioner, 60 T.C 368, 407-409 (1973), affd. 519
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F.2d 1280 (10th G r. 1975). These paynents were for petitioners
personal benefit, and, accordingly, are incone.

B. Paynents From Whittington, Inc., and Lovejoy

In 1985, Ray received three $1, 750 checks from Whittington,
Inc., and Larry received six $1, 750 checks from Lovejoy. On the
meno |ine of each of these checks, notations were nmade indicating
a $2,500 sal ary paynent and purported wi t hhol dings of $750. In
1987, Whittington, Inc., issued four checks payable to Ray or his
creditors totaling $21,172. Respondent determned that, in 1985,
Ray and Larry received inconme of $2,500 relating to each check
with the aforenentioned notation, and that, in 1987, Ray was
subject to tax on the paynents from Wittington, Inc.

Conversely, petitioners contend that these checks related to
repaynent of |oans Ray made to Wiittington, Inc., and Larry nmade
to Lovejoy. We reject respondent's and petitioners' positions
relating to the $2,500 paynents and hold that petitioners are
subject to tax on $1,750 relating to each check. In addition, we
sustain respondent's determnation relating to the 1987 paynents.

[11. Charitable Contribution Deductions

Respondent determ ned that petitioners nay not deduct
charitable contributions to FOL. Section 170(a)(1) allows as a
deduction any charitable contribution as defined in subsection
(c). Section 170(c) defines a charitable contribution as a gift

to a corporation "no part of the net earnings of which inures to
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the benefit of any private sharehol der or individual". Sec.

170(c)(2)(C; MGhen v. Conm ssioner, 76 T.C. 468, 481 (1981)

(stating that the taxpayer "nust prove that the recipient
qualified under section 170(c)(2)"). W have found that, during
the years in issue, Larry and Ray received certain paynments from
FOL (i.e., unauthorized paynents, football tickets, and

schol arshi p pledges). These paynents inured to the benefit of
petitioners. In addition, petitioners failed to establish that

t hese paynments were conpensation or were froma source ot her than
FOL's net earnings. Accordingly, petitioners are not allowed the
cl aimed charitabl e deducti ons.

V. Additions to Tax for Neqgligence

Respondent determ ned that petitioners were |liable for
additions to tax for negligence under section 6653(a)(1) and (2)
relating to 1985 and section 6653(a)(1)(A) and (B) relating to
1986 and 1987. Petitioners did not exercise due care in
reporting their tax liabilities. Accordingly, they are liable
for the additions to tax for negligence.

V. Additions to Tax for Substantial Understat enment

Respondent determ ned that, pursuant to section 6661
petitioners were liable for additions to tax for substanti al
understatenents during the years in issue. An understatenent is
substantial if it exceeds the greater of $5,000 or 10 percent of

the amount of tax required to be shown on the return. See sec.
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6661(b). Petitioners' understatenents were not based on
substantial authority or adequately disclosed. Accordingly, if
the reconputed deficiencies satisfy the statutory percentage or
anount, petitioners will be |iable for those additions to tax.

See, e.g., Quck v. Conm ssioner, 105 T.C. 324, 340 (1995).

All other contentions raised by the parties are either noot,
meritless, or irrelevant.

To reflect the foregoing,

Decisions will be entered

under Rul e 155.




