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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GALE, Judge: Respondent determ ned deficiencies in
petitioners’ Federal incone taxes, an addition to tax, and

accuracy-rel ated penalties as foll ows:
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Addition to Tax Accuracy-Related Penalty

Year Defi ci ency Sec. 6651(a) (1) Sec. 6662(a)
1990 $7, 664 $654 $1, 533
1992 10, 807 --- 2,161
1993 10, 069 --- 2,014

Unl ess otherw se noted, all section references are to the
I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.

The deficiencies and the accuracy-rel ated penalties result
fromrespondent’s determ nation that Wsley Wckum (petitioner)
was a common-| aw enpl oyee rat her than an enpl oyee as defined in
section 3121(d)(3)(B),! as petitioners clained in their returns.
Respondent reconputed petitioners’ inconme taxes by subjecting
petitioner’s business expense deductions to the 2-percent floor
under section 67 and by reconputing petitioners’ alternative
m ni mum tax pursuant to sections 55(a) and 56(b) (1) (A (i).

After concessions, we nust decide the foll ow ng issues:

(1) Whether petitioner was a statutory enployee. W hold
t hat he was not.

(2) Whether petitioner was an enpl oyee or an independent
contractor under the common-|aw standards. W hold that he was

an i ndependent contractor.?

W will refer to a person who qualifies under sec.
3121(d)(3)(B) as a “statutory enpl oyee”.

2 Respondent al so argues that if we find that petitioner was
(continued. . .)
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(3) Whether petitioners are liable for the addition to tax
and accuracy-related penalties as determ ned by respondent. W
find that they are not |iable for the accuracy-rel ated penalties
but are liable for the addition to tax to the extent discussed
bel ow.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found. W
incorporate by this reference the stipulation of facts, first
suppl enmental stipulation of facts, and attached exhibits. At the
time of filing the petition, petitioners resided in Mnot, North
Dakot a.

During the years in issue, petitioner was a district nmanager
for Conbi ned I nsurance Co. of Anerica (Conbined). Petitioner’s
primary duties as district nmanager were to recruit, hire, train,
and supervi se insurance agents who sold accident and health
insurance in North Dakota. |In addition, petitioner hinmself sold
acci dent and health insurance for Conbined in North Dakota. He
was conpensated by Conbined in three ways: (1) Override
conm ssions, based on sales and renewal s of policies nmade by the

i nsurance agents he supervised; (2) bonuses; and (3) sales

2(...continued)
an i ndependent contractor, then petitioners are liable for self-
enpl oynent tax, and petitioners nust include in incone
contributions to pension and profit-sharing plans, insurance
prem uns, and health care costs. As will be discussed bel ow, we
need not decide these issues because we find that petitioners
have conceded t hem
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conmm ssi ons, based on sales and renewal s of policies he nade. In
general, during the times relevant to this case, approximtely 70
percent of a district nmanager’s incone canme from override
comm ssi ons and bonuses; the remai nder cane from sal es
comm ssions. District nmanagers were paid on conm ssion as a
carryover fromthe days when Conbi ned treated them as i ndependent
contractors.

Petitioner recruited insurance agents using several
di fferent nethods, including advertisenents, college visits,
field recruiting, and enpl oynent agencies. Nornally between 15
and 25 people would interview for a single position. Petitioner
set his own hiring schedule. Conbined' s district managers in
general, and petitioner in particular, nmade the choice of who to
hire. Conbined established certain qualifications for its
i nsurance agents, but petitioner used nore stringent
qualifications in selecting the insurance agents that worked
under him Followng an interview, a prospective insurance agent
woul d go on a field denonstration, a 1-day opportunity to
experience the job first-hand with another insurance agent.
After the field denonstration, if the district manager consi dered
t he prospective insurance agent to be prom sing, the district
manager would normal ly make the decision to hire the agent, and
Combi ned and the agent woul d execute a contract with respect to
the agent’s services. Conbined never rejected an applicant that

petitioner chose.
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Al'l of Conbined s insurance agents were required first to
attend a 2-week sal es school and then undergo field training that
| asted 7 weeks. The course of instruction at the sal es school
was uni form nati onwi de, whereas the field training was desi gned
to educate the trainee regarding conditions and practices in his
| ocal sales territory. The sales school cost between $1, 000 and
$1, 500 per agent, of which petitioner, as district manager, paid
$150, and Conbi ned paid the rermainder. Field training was
usual |y conducted by a sal es manager, although sonetines by a
district manager. Petitioner, as district manager, usually
conducted the first week of field training hinself. The 7-week
field training period was not devoted exclusively to training,
but rather consisted of a schedul e, devised by Conbined, of itens
to be covered in each week of the 7-week period. The nanager
conducting the field training was supposed to follow the program
schedule for field training, but managers often did not, and
Conbi ned’ s seni or nmanagenent was aware of this fact.

The agents | earned an organi zed sal es presentation during
sal es school. \When selling Conbined s insurance products, they
were required to use the organi zed sal es presentation, which
included an initial sales pitch as well as responses to possible
gquestions fromcustoners. The agents were taught the sane
presentation for a given product, regardless of where it was to
be sold. The presentation was designed to function as a scri pt

for the agents, whose responsibility was to deliver it. The
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words of the script were prescribed by Conmbi ned, but the agent’s
“style”--i.e., the manner in which he made the delivery, his
overal | deneanor, manner of dress, etc.--were left to the
di scretion of the individual agent. The main purpose for using
the scripted presentation was to avoid m srepresentations of the
i nsurance products, and agents have been fired for
m srepresenting products. Nonethel ess, Conbined’ s agents did not
al ways use the scripted presentation, and Conbi ned’ s seni or
managenent was aware of this fact. Petitioner, at tinmes, devised
his own presentations, rather than those scripted by Conbined,
for use by the agents he supervised as well as in his own sal es
work. Petitioner set his own hours and those of the agents he
supervi sed. For the sales agents he supervised, petitioner
deci ded which of Conbined' s products to concentrate in, which mx
of new policies versus renewals to pursue, and the location in
the territory where each agent would do sal es work, although the
territory itself was established by Conbi ned.

Each of the insurance products that petitioner supervised
the sale of or sold had a fixed percentage comm ssion, which was
set when the product was designed for all the agents selling it
in a particular State. The insurance agents’ sal es comm ssions
were paid by Conbined rather than by petitioner as district
manager. However, by controlling the routes and accounts
assigned to each agent, petitioner could significantly affect the

conpensati on of the agents he supervised.
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Petitioner was advi sed by Conbi ned that he had full
responsibility for his district; he filed no daily | ogs and got
no assi stance fromhis supervisors. He nmade weekly calls
reporting his sales results. Conbined did not provide specific
sal es goals; rather, petitioner net once a year with a regional
supervi sor and presented his own sales goals, and the regional
supervi sor woul d give sone thoughts on achi eving those goal s.
Petitioner held weekly neetings with his insurance agents to
boost norale and to ensure that the agents had sufficient
suppl i es.

In connection with his work, petitioner incurred substanti al
busi ness expenses, the majority of which were not reinbursed.
Petitioner paid 100 percent of the foll ow ng expenses: M eage,
meal s when traveling, hone office space, tel ephone service, fax
machi ne, copier, secretary, utilities, the cost of hotel
facilities in which to conduct training sessions for agents, and
entertai nment and incentive awards for the agents he supervi sed.
He paid 50 percent of, and received 50-percent reinbursenent from
Conbi ned for, two expenses: (1) Advertisenents he placed to fil
positions of insurance agents to work under himand (2) | odging
expenses whil e working for Conbined. Conbined required that
certain advertisenents be used. Conbined did not require
petitioner to purchase or |ease equipnent or office space, to
hire clerical help, or to pay for incentive awards, although this

| ast itemwas strongly encouraged by senior managenent.
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Nonet hel ess, in order to performthe duties of a district manager
effectively, it was necessary for petitioner to incur these
expenses. Petitioner required the assistance of a part-tine
secretary to keep up with the paperwork entailed in tracking and
reporting the sales of the agents he supervised. Likew se, he
needed to maintain communications with his agents through

t el ephoni ng, faxing, and traveling extensively. He required a

pl ace to store materials because policy forns and the |like for
all his agents were delivered to himquarterly. Petitioner
believed that the incentive awards and entertai nnment that he
provided for his agents at his own expense contri buted
significantly to the noral e necessary to maintain a high |evel of
sales in his district. During certain nonths, petitioner showed
a loss fromhis activities as a district manager; i.e., his
expenses exceeded his incone. However, petitioner ended every
year with a profit.

Petitioner executed a “Standard Enpl oynent Contract”
(Contract) wth Conbined. The Contract required petitioner to
devote all of his working tinme to advanci ng Conbi ned’ s busi ness
interests. Further, the Contract prevented petitioner from
representing any other insurance conpany. The Contract al so
required petitioner to abide by the rules and regul ations issued
by Conbined with respect to the conduct of, and selling nethods
to be used by, Conbined’s field personnel and to abide by the

di rections of Conbined s authorized personnel. The Contract
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referred to the district nanager as an enpl oyee. The Contract
l[imted petitioner’s territory to six naned counties in the State
of North Dakota. The contract that petitioner had previously
si gned when he was a sal es representative (before becom ng
di strict manager) contained virtually identical |anguage with
respect to the obligation to abide by rules, regulations, and
di rections of Conbi ned.

Under its terns, the district manager could term nate the
Contract upon 2 weeks' notice. Conbined could |likew se term nate
the Contract upon 2 weeks' notice, or wthout notice if the
termnation was for cause. “Cause” included, anong ot her
reasons, failure to observe and practice Conbined’ s underwiting
principles, financial irregularity, sale of new policies when
renewal s shoul d have been sold, failure to settle accounts, and
conmi ssion of a felony.

Before 1975, insurance agents who sold Conbi ned’ s i nsurance
policies were treated as independent contractors. Conbi ned
wanted to change the status of the agents from i ndependent
contractor to enployee, and to that end Conbined altered the
contract it used. The new contract was designed to denonstrate
t hat Conbi ned had sufficient right of control over the insurance
agents’ actions so that there would be no doubt that the agents
wer e enpl oyees. Conbi ned nmade this change in part because of
concern with respect to various governnental agencies, including

the I nternal Revenue Service, about liabilities for
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m scharacteri zing workers as independent contractors rather than
enpl oyees.

Combi ned' s i nsurance operations were organi zed into three
divisions: Life, which exclusively sold life insurance policies;
Heal t h, which exclusively sold health insurance policies; and
Acci dent, which sold accident and sone health i nsurance policies.
Petitioner worked in the Accident division. The policies that
petitioner and the agents under his supervision sold provided
cash benefits in the event of the insured' s death or serious
injury fromspecified accidents. The prem uns on these policies
were fixed; they did not vary with the insured' s age or health
status. The policies were renewabl e sem annually at the fixed
prem um

Petitioner was |icensed solely to sell accident and health
insurance in the State of North Dakota. He did not have a
license to sell life insurance and was not required by the State
of North Dakota to carry a life insurance license in order to
sell the products he sold for Conbined. Conbined was required to
file separate reports with the North Dakota Conmm ssioner of
| nsurance concerning its sales of life insurance and its sal es of
acci dent and health insurance.

Petitioner first clained statutory enpl oyee status in an
anmended return for tax year 1990. On the original return for
1990, he took busi ness expense deductions on Schedul e A but he

took them on Schedule C on the anended return. Wen he filed as
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a statutory enpl oyee, he was aware that the “statutory enpl oyee”
box on his Form W2 was not checked. Petitioner consulted with a
tax attorney and di scussed the nature of his work and the
policies he sold. Follow ng the consultation, the attorney
advi sed petitioner to file as a statutory enployee. On his
original return for 1990, he listed his occupation as “Ilnsurance
Sales”. He listed his business in the sane way on his anended
return. On his returns for 1992 and 1993, he listed his business
as “Life Insurance Sales”. Conbined withheld tax for all the
years in issue.

OPI NI ON

Statutory Enpl oyee

Petitioners argue that petitioner was an enpl oyee under
section 3121(d)(3)(B), i.e., a statutory enployee, while
respondent argues that petitioner does not qualify as a statutory
enpl oyee. Section 3121(d) provides:

For purposes of this chapter, the term “enpl oyee”
neans- -

(1) any officer of a corporation; or

(2) any individual who, under the usual conmon | aw
rules applicable in determ ning the enpl oyer-enpl oyee
rel ati onship, has the status of an enpl oyee; or

(3) any individual (other than an individual who
is an enpl oyee under paragraph (1) or (2)) who perforns
services for renuneration for any person--

* * * * * * *

(B) as a full-tine life insurance sal esnman;
*

* %
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Petitioner was not an officer of a corporation; noreover, as
di scussed later in this opinion, we find that petitioner was not
an enpl oyee under the usual common-law rules. Thus, we nust
consi der whether he was a full-time |ife insurance sal esman.
Respondent argues that petitioner was not a full-tine life
i nsurance sal esman because he did not sell life insurance,
whereas petitioners contend that petitioner did sell life
i nsurance because the policies he sold paid benefits in the event
of the death of the insured.
The regul ati ons provide as foll ows:

An individual whose entire or principal business
activity is devoted to the solicitation of life

i nsurance or annuity contracts, or both, primarily for
one life insurance conpany is a full-tine life

i nsurance salesman. * * * An individual who is
engaged in the general insurance business under a
contract or contracts of service which do not
contenplate that the individual’s principal business
activity will be the solicitation of life insurance or
annuity contracts, or both, for one conpany, or any

i ndi vi dual who devotes only part tinme to the
solicitation of life insurance contracts, including
annuity contracts, and is principally engaged in other
endeavors, is not a full-time life insurance sal esman.
[ Sec. 31.3121(d)-1(d)(3)(ii), Enmploynment Tax Regs.?]

Nei t her section 3121(d)(3)(B) nor the regulation just quoted
defines “life insurance” or “life insurance contract”. However ,

section 7702(a) provides that for purposes of the |Internal

3 This regulation mrrors the legislative history of sec.
3121(d), which contains al nost identical |anguage. See S. Rept.
1669, 81st Cong., 2d Sess. (1950), 1950-2 C. B. 302, 347.
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Revenue Code, the term*“life insurance contract” nmeans any
contract that is a life insurance contract “under the applicable
law’.* Since this definition by its ternms applies for all Code
pur poses, we conclude that a “full-tinme life insurance sal esman”
as that termis used in section 3121(d)(3)(B) is a person engaged
in the sale of “life insurance contracts” as defined in section
7702(a). The question then becones whether the products that
petitioner sold were life insurance contracts under section
7702(a).

The parties di spute what meani ng should be given to the
phrase “under the applicable |aw as used in section 7702(a).
Respondent argues that “applicable law nmeans State law, in this
case the law of North Dakota. Petitioners do not directly offer
an interpretation of “applicable law . Rather, they argue that
the Court should have the discretion to decide what counts as
life insurance, keeping in mnd the broadly renedi al purpose of
section 3121(d)(3)(B). Petitioners further argue that a
particul ar State should not have the power to affect the
definition of life insurance for purposes of Federal tax |aw
Petitioners' concerns notw thstanding, we believe Congress
intended to incorporate State law for the definition of “life

i nsurance contract” for purposes of the Code, as evidenced by the

4 There are two alternative prerequisites in sec. 7702(a)
for qualifying as a life insurance contract that are not rel evant
to the instant case.
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| egi sl ative history of section 7702(a). The conference report
for the Deficit Reduction Act of 1984, Pub. L. 98-369, 98 Stat.
494, states with respect to the statutory definition in section
7702(a) that “Alife insurance contract is defined as any
contract, which is a life insurance contract under the applicable

State or foreign law (as long as the contract also neets one of

two conditions not relevant here). H Conf. Rept. 98-861, at
1075 (1984), 1984-3 C.B. (Vol. 2) 1, 329 (enphasis added). This
interpretation is further supported by legislative history of the
Techni cal and M scel | aneous Revenue Act of 1988 (TAMRA), Pub. L
100- 647, 102 Stat. 3342. TAMRA sec. 6078, 102 Stat. 3709, added
section 7702(j), which treats certain church self-funded death
benefit plans as “life insurance contracts” by exenpting them
fromthe section 7702(a) requirenent that they be |life insurance

contracts “under the applicable law'.® The legislative history

5 Sec. 7702(j) provides as follows:

SEC. 7702(j). Certain Church Self Funded Death Benefit
Pl ans Treated as Life |Insurance.--

(1) I'n general.--1n determ ning whet her any pl an
or arrangenent described in paragraph (2) is alife
i nsurance contract, the requirenent of subsection (a)
that the contract be a life insurance contract under
applicable | aw shall not apply.

(2) Description.--For purposes of this subsection,
a plan or arrangenent is described in this paragraph
if--

(A) such plan or arrangenment provides for the
paynment of benefits by reason of the death of the
(continued. . .)
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of TAMRA nmakes cl ear that Congress’ purpose in exenpting such
church plans fromthe “applicable | aw’ requirenment was to ensure
that they were treated as life insurance contracts “even if the
arrangenents do not constitute |ife insurance under applicable
State law.” H Conf. Rept. 100-1104 (Vol. I11), at 169 (1988),
1988-3 C. B. 473, 6509.

Since petitioner’s insurance activities took place in North
Dakota, the applicable |aw for determ ning whether the products
he sold were life insurance contracts is the |aw of North Dakot a.
Petitioners argue that what petitioner sold was |ife insurance
because every policy he sold or supervised the sale of contained
a death benefit if death occurred as a result of an accident
covered by the policy. In sum petitioners' argunent is that

accident policies that contain death benefits constitute life

5(...continued)
i ndi vi dual s covered under such plan or
arrangenment, and

(B) such plan or arrangenent is provided by a
church for the benefit of its enployees and their
beneficiaries, directly or through an organization
described in section 414(e)(3)(A) or an
organi zati on described in section
414(e) (3)(B)(ii).

(3) Definitions.--For purposes of this subsection

(A) Church.--The term “church” neans a church
or a convention or association of churches.

(B) Enpl oyee.--The term “enpl oyee” i ncl udes
an enpl oyee described in section 414(e)(3)(B)



I nsur ance.

Nort h Dakota | aw di stingui shes between |ife insurance, on
t he one hand, and accident and health insurance, on the other.
Title 26.1 of the North Dakota Century Code is styled
"I nsurance", and within this title are separate chapters entitled
"Life Insurance" (chapter 26.1-33) and "Accident and Heal th
| nsurance" (chapter 26.1-36). |nsurance conpanies selling both
types of insurance are required to report separately on their
activities to the North Dakota Comm ssioner of Insurance.
Al t hough chapter 26.1-33 does not provide a definition of life
i nsurance, the chapter does nmandate certain nortality tables and
interest rate assunptions for life insurance sold in the State,
see N.D. Cent. Code secs. 26.1-33-22 and 26.1-33-23 (1995), which
are not required with respect to accident and health insurance.
Most significantly, with respect to petitioners' argunent that a
death benefit transforns an accident policy into a life insurance
policy, chapter 26.1-36 provides a definition of accident and
heal th i nsurance that enconpasses the provision of death
benefits, as follows: "'Accident and health insurance policy'
i ncl udes any contract policy insuring against |oss resulting from

sickness or bodily injury, or death by accident, or both.”" N D

Cent. Code sec. 26.1-36-02 (1995) (enphasis added). Thus, North
Dakota | aw contenpl ates that accident policies may contain death
benefits. This feature does not result in their classification

as life insurance policies. W conclude that petitioner sold
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accident or health insurance, not |life insurance, under North
Dakota |l aw. Accordingly, petitioner was not a full-tinme life
i nsurance sal esman wthin the nmeaning of section 3121(d)(3)(B)
and is not entitled to statutory enpl oyee st at us.

Conmmon- Law Enpl oyee or | ndependent Contr actor

Petitioners next argue that petitioner was an i ndependent
contractor under the comon-|aw standards, while respondent
argues that petitioner was an enployee. W agree with
petitioners. In order to decide whether an individual is an
enpl oyee or an i ndependent contractor, we consider the entire
situation and the special facts and circunstances of each case.

Si npson v. Conmi ssioner, 64 T.C. 974, 985 (1975). No one factor

is controlling. 1d. Nonetheless, the factor on which we focus
(as do the parties) is control. W consider control actually
asserted over the details of an all eged enpl oyee’ s performance
and al so the degree to which an alleged enpl oyer may intervene to

i npose such control. Butts v. Conm ssioner, T.C Meno. 1993-478,

affd. per curiam49 F.3d 713 (11th Cr. 1995); see Radio Gty

Music Hall Corp. v. United States, 135 F.2d 715, 717 (2d Cr

1943); deTorres v. Conm ssioner, T.C Meno. 1993-161

Respondent presents many factors that, according to
respondent, denonstrate control by Conbi ned over petitioner. W
have encountered al nost all of these factors in Butts v.

Conmmi ssi oner, supra, and its progeny, Smthw ck v. Conm ssioner,

T.C. Meno. 1993-582, affd. per curiamsub nom Butts v.
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Comm ssioner, 49 F.3d 713 (11th G r. 1995); Mosteirin v.

Conmi ssioner, T.C. Menp. 1995-367; Lozon v. Conmi ssioner, T.C

Meno. 1997-250; and also in Feivor v. Conm ssioner, T.C. Meno.

1995-107. In the Butts |line of cases, the taxpayers were

i nsurance agents, so-called nei ghborhood office agents, for

Al l state. In Feivor, the taxpayer was a district manager for an
i nsurance conpany. W held that the taxpayer in each case was an
i ndependent contractor. W reach the sane result in the instant
case, and for the sane reasons: the circunstances, as a whol e,
do not denonstrate a sufficient anmount of control by Conbined to
find that petitioner was an enpl oyee of the conpany. In
particul ar, Conbined did not exert control over the manner and
means in which petitioner carried out his responsibilities. See

Hat haway v. Conm ssioner, T.C. Menp. 1996-389.

Petitioner was a district manager; although he sold sone
i nsurance, he was primarily engaged in the duties of a district
manager. W have found that district nmanagers, on average,
earned only about 30 percent of their inconme from conm ssions on
sales, and we believe that at |east 70 percent of petitioner’s
duties involved recruiting, hiring, training, and supervising of
I nsurance agents.

Petitioner had extensive control over the manner and neans
of the performance of his responsibilities as district nanager.
He had very little supervision. He reported only weekly to his

superiors and al nost never received feedback fromthemon the
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particul ar performance of his job. He relied on his own nethods
for recruiting, the only control being over the |anguage of the
advertisenents that he placed. He decided who woul d be hired
and, in fact, used stricter qualifications to select insurance
agents than Conbined itself required. He trained insurance
agents in his owm way, followi ng only the broad outlines of the
traini ng course.

Mor eover, he was responsi ble for nost of his own business
expenses. He paid for half the advertising and travel costs and
all of his remaining expenses, including a secretary, office
equi pnent, and supplies. There was a risk he could | ose noney.
He, in fact, did have net |osses for some of the nonths in which
he worked. Respondent argues that he never had a | oss at the end
of any year; the fact that he was successful does not nean he was
an enpl oyee rather than an independent contractor. Since he was
primarily conpensated by neans of override comm ssions on his
agents’ sales, his renmuneration depended upon his skill at
managi ng this sales force effectively and efficiently. Because
Combi ned ceded to petitioner the ability to substantially affect
hi s agents' conpensation (by giving themroutes offering greater
or | esser renunerative opportunities), petitioner, not Conbined,
had substantial effective control over the agents wthin his
supervi si on

Petitioner also sold insurance to a limted extent.

Respondent nmakes much of the scripted sales talk that petitioner
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was required to use when selling insurance, and it is true that

one of several factors we relied on in Butts v. Conmni Ssioner,

supra, was the lack of a “‘canned’ sales nethod”. However, there
is no evidence that Conbined ever fired insurance agents nerely
for straying fromthe scripted sales talk; indeed, there is
evi dence that Conbined's seni or managenent acqui esced in
departures fromthe scripted presentation so | ong as products
were not msrepresented. In any event, petitioner’s supervisory
activities constituted a nuch larger proportion of his work than
sal es.

Petitioner was required by the | anguage of the Contract to
abi de by rules and regul ati ons of Conbi ned and by directions of
Combi ned’ s aut hori zed personnel. However, in Feivor v.

Commi ssi oner, supra, we found the taxpayer to be an i ndependent

contractor notwithstanding the fact that he entered into an
agreenent that obligated himto abide by conpany regul ati ons and
provi sions contained in the district manager’s manual and to
recruit, train, supervise, and notivate agents subject to the
direction of the conpany. Mreover, in the instant case the
record reveal s that petitioner routinely devised his own manner
and nmeans of reaching results without regard to Conbined’ s
written guidelines, and Conbi ned’s seni or managenent acqui esced
in such departures.

The only significant difference between the instant case, on

t he one hand, and the Butts |line of cases and Fei vor, on the
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other, is that in the latter cases the conpany in question
required the taxpayer to maintain an office, while there was no
such requirenent in the instant case. However, we believe that
as a practical matter petitioner was required to maintain an
office in order to maintain comrunications with his agents and
for storage of materials. Likew se, he required the services of
a secretary to keep up with the paperwork entailed in supervising
his agents and submtting results of their sales to Conbi ned.
This sort of investnent evidences independent contractor status.

Considering the entire record in this case, we find that
petitioner was an independent contractor rather than an
enpl oyee. ©

Benefits and Sel f - Enpl oynent Tax

In an anendnent to his answer, respondent asserted that, in
the event we find that petitioner was an i ndependent contractor,
petitioners are liable for self-enploynent tax. Petitioners do
not address the question of self-enploynent tax on brief, and we
find that petitioners are liable for self-enploynent tax.’” See

sec. 1402. However, petitioners may, to the extent permtted by

6 Because we have found that petitioner was an i ndependent
contractor, it is unnecessary for us to consider petitioners’
argunment that petitioner could not be an enpl oyee because the
Fai r Labor Standards Act requires enployees to be paid the
m ni mum wage, and it was possible that petitioner would receive
substantially | ess than the m ni num wage.

" O course, had petitioners’ statutory enployee claim
prevail ed, petitioners would not be required to pay self-
enpl oynent tax. Sec. 3121(d)(3)(B)
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section 6521, offset self-enploynent taxes with taxes paid

erroneously under section 3101. Lozon v. Conmm ssioner, T.C

Mermo. 1997- 250.

Further, respondent asserted in his amendnent to answer, and
argues on brief, that in the event we find that petitioner was an
i ndependent contractor, petitioners nust include in incone
contributions by Conbined and pretax contributions by petitioner
into pension and profit-sharing plans and al so i nsurance prem uns
and health care costs paid by Conbined.® Petitioners offer no
argunent on this point and instead concede on brief that they
must include in inconme contributions to pension and profit-
sharing plans and paynents by Conbi ned of insurance prem uns and
heal th care costs:

The Respondent correctly observes that if Wckum

is found to be an independent contractor then there

w Il have to be a recalculation for the rel evant years,

in order to include in his gross incone sone benefits

which, if he is found to be a statutory enpl oyee, would

not be taxed. The anpbunts of the benefits involved are

the subject of a supplenental stipulation between the

parties hereto, and are not disputed. * * *

Thus, we need not, and do not, address the question of whether

the reclassification of a taxpayer as an i ndependent contractor

requires the inclusion in income of contributions to enpl oyee

8 Respondent concedes that, had petitioners’ statutory
enpl oyee claimprevailed, petitioners would not be required to
i nclude the contributions to pension and profit-sharing plans in
i ncone.
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benefit plans or of paynents of insurance prem uns and heal th
care costs.®

Accur acy-Rel ated Penalties and Addition to Tax

Respondent determ ned that petitioners were |liable for
accuracy-rel ated penalties under section 6662(a) for the years in
issue. Petitioners argue that they are not liable for accuracy-
rel ated penalties because they reasonably relied on their
attorney in choosing statutory enpl oyee status on their returns.
Rel iance on a professional may relieve a taxpayer fromthe

accuracy-rel ated penalty where the reliance is reasonable. ASAT

Inc. v. Conm ssioner, 108 T.C 147 (1997). On the basis of the

entire record in this case, we find that petitioners’ reliance on
the tax attorney was reasonable. Accordingly, petitioners are
not |liable for the accuracy-related penalties for the years in

I Ssue pursuant to section 6662(a).

Respondent al so determ ned that petitioners were liable for
an addition to tax for the year 1990 for failure to file under
section 6651. Petitioners offered no evidence explaining their
failure to tinely file their 1990 return. Thus, petitioners are
liable for the addition to tax for the year 1990 under section

6651(a)(1) in an anmobunt to be conputed under Rul e 155.

° In Lozon v. Comm ssioner, T.C Menp. 1997-250, the sane
gquestion arose with respect to contributions to pension and
profit-sharing plans. |In that case, we found that the
Comm ssi oner had conceded that the plans in question were
qualified and that, under sec. 83(e)(2), the taxpayers were not
required to include the contributions in incone.




To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




