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P filed a Mtion for Reconsideration of our opinion in
Wksell v. Conm ssioner, T.C Menp. 1998-3, arguing that
sec. 6015(¢c)(3)(0O, I.R C., enacted by sec. 3201(a),

I nternal Revenue Service Restructuring and Reform Act of
1998, Pub. L. 105-206, 112 Stat. 734, requires us to
consider: (1) Wether P had "actual know edge" of certain
checks which gave rise to the deficiency, and (2) if so,
whet her P signed her 1984 and 1985 joint tax returns under
duress. Held: Qur opinion in Wksell v. Conmm ssioner, T.C
Meno. 1998-3, has adequately addressed whether P had "act ual
knowl edge" with respect to incone, not reported on P's joint
return, derived fromthe receipt of checks from her
husband's conpany. Held, further, the issue of duress has
previ ously been considered and rejected. Wksell v.

Commi ssioner, 90 F.3d 1459, 1462 (9th Gr. 1996), revg. and
remanding T.C. Meno. 1994-99, on remand T.C. Meno. 1998-3.
Hel d, further, P's Mdtion for Reconsideration is denied.

*Thi s opi nion suppl enments our opinions in Wksell v.
Comm ssioner, T.C Meno. 1994-99, revd. and remanded 90 F. 3d 1459
(9th Cr. 1996), and Wksell v. Comm ssioner, T.C Meno. 1998-3.




Bruce I. Hochnman and Mchel R Stein, for petitioner
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Steven M Roth, for respondent.

SUPPLEMENTAL MEMORANDUM OPI NI ON
NI MS, Judge: Margaret Ann Carpender (petitioner) noves the
Court for reconsideration of its menorandum opinion at T.C. Meno.
1998-3. See Rule 161. Unless otherw se stated, section
references are to sections of the Internal Revenue Code in effect
for the years in issue. Rule references are to the Tax Court
Rul es of Practice and Procedure.

In Wksell v. Conm ssioner, T.C. Mnp. 1998-3, we

reeval uated our prior decision in Wksell v. Conmm ssioner, T.C

Meno. 1994-99, as directed by the Ninth Grcuit on remand in

Wksell v. Conmm ssioner, 90 F. 3d 1459 (9th Gr. 1996). W held
that petitioner was entitled to innocent spouse relief under
section 6013(e) for deficiencies in excess of the amounts
relating to checks she received from her husband's conpany,
Hitech, and that it would not be inequitable to hold petitioner

liable for deficiencies related to the H tech checks. Wksell v.

Conmi ssioner, T.C. Menp. 1998-3.

In her nmotion to reconsider our decision in Wksell v.

Comm ssioner, T.C Menp. 1998-3, petitioner argues that section

6015(c)(3)(C), enacted by section 3201(a) of the Internal Revenue

Service Restructuring and Reform Act of 1998 (RRA 1998), Pub. L
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105- 206, 112 Stat. 734, requires us to reconsider: (1) Wether
petitioner had "actual know edge" of the Hitech checks which gave
rise to the deficiency, and (2) if so, whether petitioner signed
her 1984 and 1985 joint tax returns under duress.

Respondent argues that (1) our prior opinions have already
addressed the question and found that petitioner had actual
know edge of the Hitech checks, and (2) our prior opinions and
t he opinion of the Court of Appeals for the Ninth Grcuit have
addressed the question and found that petitioner did not show
dur ess.

For the reasons stated bel ow, we agree with respondent.

Backgr ound

We adopt the findings of fact in our prior menorandum

opi nions, Wksell v. Conm ssioner, T.C Meno. 1994-99, and

Wksell v. Commissioner, T.C. Meno. 1998-3, as nodified in the

|atter. For convenience, we repeat the facts necessary to
el uci date the ensuing di scussion.

David L. Wksell (David) and petitioner were married in
1960, legally separated in 1988, and divorced in Decenber 1992.
Petitioner, formerly Margaret Ann Wksell, is now known as
Mar garet Ann Carpender. During the years in issue, and
t hroughout nost of her marriage, petitioner maintained her own
separ ate checki ng accounts.

Sonetinme in 1982 or 1983, David started H tech Recovery
Systens, Inc. (Htech). David told petitioner that Htech was to

engage in the extraction of oil fromold oil wells.



Sonetinme before the spring of 1984, David began working as a
real estate investnent adviser for Constock Financial Services,
Inc. (Constock Financial), an insurance agency owned and operated
by Roy L. Constock (Constock). During the spring of 1984, David
told petitioner that Constock was investing in Hitech.

During 1984 and 1985, David maintai ned a busi ness checking
account under the name Hitech. Petitioner was not a signatory on
this account. David periodically gave petitioner checks drawn on
the H tech account and nade payable to "Margaret Wksell", which
she deposited into her two personal checking accounts. [In 1984,
petitioner was given 23 checks fromH tech totaling $54,500. 1In
1985, petitioner received 15 Htech checks totaling $140,500 from
Hi t ech.

In 1984 and 1985, petitioner wote checks on her accounts
totaling $78,781. 38 and $149, 444. 32, respectively. Anmong ot her
t hi ngs, these checks were used for clothes; loans to a child;
charitable and political contributions; entertainnment and gifts;
home furnishings; hone repair and mai ntenance; credit card
paynments; nortgage paynents; and numerous other m scell aneous
expenses.

In January or February 1987, David was arrested and charged
with fraud in connection with a scam perpetrated by Roy Constock,
Abr aham Bol dt, and David, wherein it was alleged that at |east $2
mllion, fraudulently obtained fromunsuspecting investors in

Conmst ock Financial, was diverted to Htech. On January 13, 1988,



Davi d pleaded guilty to various counts of fraud involving the
sal e of unregistered securities in connection with his
participation in the fraudul ent investnent schene.

On their 1984 and 1985 returns, David and petitioner
reported adjusted gross incone of $10,525 and $4, 298,
respectively, of which approximately $9,801 in 1984 and $1,760 in
1985 represented petitioner's wages from part-tinme nursing.
Petitioner signed the 1984 return on June 16, 1987, and the 1985
return on Novenber 9, 1987

At the tinme she signed the 1984 and 1985 returns, petitioner
questioned David about why the returns contained no i ncone
reflecting the noney that he had given her in those years. She
stated that he gave her

such a bizarre explanation that | don't think I could even

repeat it, |I mean what he told ne. * * * |t was sonething

along the fact that it had been investnent--that he had
investments in * * * [Htech] that had been | ost and this
was return, or sonething along those lines. * * * it just
didn't nmake sense to ne.
Petitioner suspected that David was |ying, but she would not
press himfurther on the matter. David had gotten violent when

Mar garet or others "probed" into his finances.

Di scussi on

Reconsi derati on under Rule 161 serves the |limted purpose of
correcting manifest errors of fact or law, also allowi ng for the
i ntroduction of newly discovered evidence that could not have
been introduced before the filing of an opinion, even if the

nmovi ng party had exercised due diligence. See Estate of
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Trenchard v. Conmmi ssioner, T.C. Menp. 1995-232; see Traumv.

Comm ssi oner, 237 F.2d 277, 281 (7th Gr. 1956), affg. T.C. Meno.

1955-127. The granting of a notion for reconsideration rests
within the discretion of the Court, and we usually do not
exercise our discretion to grant such a notion absent a show ng
of unusual circunstances or substantial error. Vaughn v.

Comm ssioner, 87 T.C. 164, 166-167 (1986); OM Farns, Inc. V.

Comm ssioner, 79 T.C. 1054, 1057 (1982), affd. 755 F.2d 790 (11th

Cir. 1985); Haft Trust v. Conmm ssioner, 62 T.C 145, 147 (1974),

affd. on this issue, vacated and remanded 510 F.2d 43, 45 n.1
(st Cr. 1975).

Reconsi deration is not the appropriate forumfor rehashing
previously rejected argunents or tendering new |l egal theories to

reach the end desired by the noving party. Estate of Trenchard

V. Conm ssioner, supra. The Court tries all issues raised in a

case in one proceeding to pronote orderly litigation and to
further judicial econony by discouraging pieceneal and protracted

litigation. Vaughn v. Conmm ssioner, supra at 166-167; COM Farns,

I nc. v. Conm ssioner, supra at 1057; Stoody v. Conmmi ssioner, 67

T.C. 643 (1977); Haft Trust v. Comm ssioner, supra at 147.

However, the RRA 1998 was enacted on July 22, 1998, after
the previous opinions in this case. Section 3201(g)(1) of the
RRA 1998, 112 Stat. 740, provides that section 6015 applies to
any tax liability arising after July 22, 1998, and any tax
liability arising on or before July 22, 1998, and renaining

unpaid as of that date. Section 3201(g)(2) of the RRA 1998



provi des that the 2-year period for electing innocent spouse
relief or separate liability will not expire before the date
which is 2 years after the date of the first collection activity
after July 22, 1998. The parties appear inplicitly to assune
that the relief provisions of section 6015 could be retroactively
available in this case. Since we deemthis to be a show ng of
"unusual circunstances”, we entertain petitioner's Mtion for
Reconsi deration for that reason

Section 6015(c)(1) allows a taxpayer who files a joint
return to elect to limt such individual's liability for any
deficiency wwth respect to such joint return if the requirenents
of section 6015(c)(3)(A) are net. Section 6015(c)(3)(A)
provi des:

(1) In Ceneral.--An individual shall only be eligible
to elect the application of this subsection if--

(I') at the tine such election is filed, such
individual is no longer married to, or is legally
separated from the individual with whom such individua
filed the joint return to which the election relates * * *

Respondent concedes, and we agree, that petitioner neets this
requi renment.
Section 6015(c)(3)(C provides that

If the Secretary denonstrates that an individual making an
el ection under this subsection had actual know edge, at the
time such individual signed the return, of any item giving
rise to a deficiency (or portion thereof) which is not

al l ocabl e to such individual under subsection (d), such

el ection shall not apply to such deficiency (or portion).
Thi s subparagraph shall not apply where the individual with
actual know edge establishes that such individual signed the
return under duress. [Enphasis added.]




Act ual Know edge

Petitioner asserts that we should consider whether for
pur poses of section 6015(c), she had actual know edge of the
Hitech checks at the tinme she signed the 1984 and 1985 returns.
Petitioner points out that the standard of "actual know edge"
under section 6015(c)(3)(C) is a narrower standard than that of
"known or shoul d have known" under section 6013(e). The
conference commttee report states that "actual know edge nust be
established by the evidence and shall not be inferred based on
indications that the el ecting spouse had a reason to know." H
Conf. Rept. 105-599, at 253 (1998). Furthernore, section
6015(c) (3)(C) places the burden to establish actual know edge on
respondent.

Petitioner acknow edges that we found that she "was,
however, precisely aware of the amounts derived fromH tech via

David that actually passed through her hands."” Wksell v.

Comm ssioner, T.C Meno. 1998-3. However, petitioner argues that

we relied upon the sanme factors to find that petitioner had

"reason to know' of the Hitech checks in Wksell v. Comm Sssi oner,

T.C. Meno. 1994-99, as we did to conclude that petitioner was

"precisely aware" of the Htech checks in Wksell v.

Comm ssioner, T.C Meno. 1998-3. Therefore, petitioner

concl udes, "precisely aware" nust nean sonething ot her than
actual know edge as contenpl ated by Congress, and reconsi deration

IS appropriate.



t hat

In Wksell v. Conm ssioner, T.C. Mnop. 1994-99, we stated

We do not believe it necessary to repeat all of our
findings of fact to denonstrate our reasons for concluding
that * * * [petitioner] not only had reason to know, but
actually had know edge, that the returns contained
substantial understatenents. * * * [Petitioner's] actua
know edge is established by the sinple fact that * * *
[petltloner] admtted that she asked David why there was no
income on the returns reflecting the noney that had been
comng to her through himfromH tech, and which the famly
had been living on during the years in issue. * * *

We subsequent |y st at ed:

[ Petitioner] also had reason to know of the

substantial understatenents. She was well aware of David's
i nvol venent in Htech, and during 1984 she received 23

Hi tech checks from David totaling $54,500, which she
deposited into her separate checking accounts. During 1985,
she received 15 Hitech checks from David totaling $140, 500
whi ch she deposited into her separate checking accounts.

Thr oughout these years * * * [petitioner] wote |arge checks
on her individual account to charities, political

candi dates, and for hone inprovenents. She had to know t hat
her own neager earnings fromnursing were vastly
insufficient to provide these funds. [1d.]

In Wksell v. Conmm ssioner, T.C. Mnpb. 1998-3, we stated:

Petitioner was, however, precisely aware of the anmounts
derived fromHitech via David that actually passed through
her hands. As we have found, in 1984, petitioner was given
23 checks fromH tech, totaling $54,500. |n 1985,
petitioner received 15 H tech checks totaling $140, 500.
During these sane years petitioner spent substantial amounts
for clothing for herself and her children, loans to a child,
charitable and political contributions, entertainnent and
gifts, home furnishings, hone repair and mai ntenance, credit
card paynents, nortgage paynents, and numerous ot her
m scel | aneous expenses.

In essence, petitioner argues that because we used simlar

facts to derive two different conclusions (i.e., "had reason to

know' versus "precisely aware"), it follows that these facts

coul d not have justified both conclusions. According to
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petitioner's reasoning, since we have already concl uded that
these facts are indications of "reason to know', they cannot form
the basis for "actual know edge" under section 6015(c). This
argunent facilely ignores the obvious fact that the "actual
know edge" concept subsunes the concept of "reason to know';
i.e., if a person has actual know edge of a fact, she also has
reason to know of it (the converse, of course, not necessarily
bei ng true).

Petitioner's argunment is illogical, and we find it

unpersuasive. Qur opinion in Wksell v. Conm ssioner, T.C Meno.

1998-3, does not indicate that we inferred petitioner's actual
know edge "based on indications that the el ecting spouse had a
reason to know." H. Conf. Rept. 105-599, supra at 253. W think
in this particular case that the sanme facts used to determ ne
that petitioner "had reason to know' al so anply establish that
petitioner had "actual know edge" or a "precise awareness".

Petitioner further argues that section 6015(c) has changed
the culpability standard from obj ective under section 6013(e) to
subj ective. Under section 6013(e)(1)(C, a taxpayer spouse nust
establish "that in signing the return he or she did not know, and
had no reason to know, that there was * * * [a] substanti al
understatenent”. Petitioner points out that findings of
objectivity domnate the record. As such, petitioner concl udes,
our findings and hol dings are consistent with the objective

standard, and accordingly, reconsideration is warranted.
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We dism ss petitioner's argunent because it ignores the
| anguage of our finding that petitioner was "precisely aware" of
the Hi tech checks she received fromDavid. Qur finding was based
on petitioner's subjective awareness of the H tech check deposits
and her subjective awareness that she wote checks in amounts far
in excess of the nodest incone she earned as a part-tinme nurse in
1984 and 1985.

Based on the foregoing, we hold that our opinion in Wksell

v. Comm ssioner, T.C Meno. 1998-3, has adequately addressed

whet her petitioner had actual know edge with respect to the
H tech checks she received from Davi d.
Duress

Petitioner argues that neither the Tax Court nor the U S
Court of Appeals for the Ninth Crcuit could possibly have
considered the significance of the term"duress" as contenpl ated
by | egislative mandate, as that concept had just been newy
codified in section 6015. Section 6015(c)(3)(C) provides in
pertinent part: "This subparagraph shall not apply where the
i ndi vidual with actual know edge establishes that such individual
signed the return under duress."

Nei ther the statute nor the legislative history indicate
that Congress intended to define the term"duress". See sec.
6015(c)(3)(C; H Conf. Rept. 105-599, supra at 251-255. The
U S. Court of Appeals for the Nnth Grcuit directly addressed
t he question of whether petitioner signed the returns in question

under duress and concluded that she did not. Wksell v.




- 12 -

Conmi ssioner, 90 F.3d at 1462. Petitioner may not again rehash

her previously rejected argunents regardi ng duress. See Estate

of Trenchard v. Conm ssioner, T.C. Mnp. 1995-232.

Petitioner has failed to identify a persuasive reason to
grant her Mdtion for Reconsideration.
To reflect the foregoing,

An _appropriate order

will be issued denying the

Mbtion for Reconsi deration.




