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P mailed two Fornms 1040, U.S. Individual |ncone
Tax Return, for 1991 to the IRS. The first Form 1040
i ncl uded a deduction for “Non Taxabl e Conpensati on”
equal to P s total incone, and P failed to signit. P
stipulated that this Form 1040 is not a valid return.
In the second Form 1040, P reported taxes owed of
$36,621. P however attached a disclainmer statenment to
t he second Form 1040 stating that he denied all tax
liability and did not admt that the stated anount of
tax was due.

Held: P is liable for the deficiency.

Hel d, further, P's second Form 1040 is not a valid
return; therefore, Pis not |iable for the accuracy-

related penalty pursuant to sec. 6662(a), |I.R C
Held, further, Pis liable for the addition to tax
pursuant to sec. 6651(a)(1), I.RC

Hel d, further, Pis liable for a penalty under
sec. 6673, |.R C
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Stephen W WIllianms, pro se.

M Kathryn Bellis and Marion S. Friedman, for respondent.

OPI NI ON

VASQUEZ, Judge: Respondent determ ned a deficiency of
$42,934, an addition to tax pursuant to section 6651(a)(1) of
$9, 492, and an accuracy-rel ated penalty pursuant to section
6662(a) of $8,587 in petitioner’s 1991 Federal incone tax.!?

Pursuant to Rule 122, the parties submtted this case fully
stipulated. The stipulations of fact, the suppl enental
stipulations of fact, and the attached exhibits are incorporated
herein by this reference. At the tine the petition was filed,
petitioner resided in Spring, Texas.

After concessions,? the issues for decision are: (1)
Whet her petitioner is liable for the deficiency determ ned by
respondent in petitioner’s 1991 taxes; (2) whether petitioner’s
Form 1040, U.S. Individual Incone Tax Return, containing a
di scl ai mer statenment constituted a valid return, and if so,
whet her petitioner is liable for a penalty pursuant to section

6662; (3) whether petitioner is liable for an addition to tax

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code in effect for 1991, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

2 Respondent concedes that petitioner is entitled to a head
of household filing status and a dependency exenption deduction
for his son, Steve W WIIians.
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pursuant to section 6651(a)(1l); and (4) whether petitioner is
liable for a penalty pursuant to section 6673.

Backgr ound

During 1991, petitioner was enployed as a veterinarian by
Stephen W WIllianms P.C., an S corporation (Wllians P.C.).
Petitioner received extensions of tine for filing his 1991 i ncone
tax return until OCctober 15, 1992.

On Cctober 1, 1994, petitioner nmailed a Form 1040 for 1991
to the Internal Revenue Service (IRS). Petitioner altered the
Form 1040 (altered 1040) by marking through the captions on |ines
7 and 18 and typing his own caption, “Non Taxabl e Conpensati on”
Petitioner reported income of $20,500 and $135,861 on lines 7 and
18, respectively. Next, petitioner whited out the captions on
lines 24a and b and typed in “Non Taxabl e Conpensati on Ei sner v.
Maconmber 252 U.S. 189". Petitioner reported a deduction of
$156, 861 on |ine 24a, which brought his adjusted gross incone to
$0. Petitioner did not sign the altered 1040.

The IRS treated the altered 1040 as a frivolous return under
section 6702 and fined petitioner $500. Petitioner stipulated
that the altered 1040 was a frivolous return and not a return
within the neani ng of section 6501(a).

On Novenber 21, 1996, petitioner nailed another Form 1040
(di sclainmer 1040) for 1991 to the IRS. On the disclainmer 1040,

petitioner reported adjusted gross inconme of $150,852 consisting
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of wages of $20, 500, taxable interest inconme of $14, a capital
| oss of ($2,986), and rents and partnership i ncone of $133, 324.
Petitioner reported a total tax of $41,586 and an anobunt owed of
$36,621. Petitioner, this tine, did not strike or change any
| anguage on the form Instead, beside the anount owed reported
on line 64, petitioner placed an asterisk. At the bottom of the
page, petitioner stated that the asteri sk denoted “The adm tted
liability is zero. See attached D sclainer Statenent.” The
attached di sclainer statenent (the disclainmer) read in part:

The above naned taxpayer respectfully declines to

vol unt eer concerning assessnment and paynent of any tax

bal ance due on the return or any redeterm nation of

said tax. Be it known that the above said taxpayer,

therefore, denies tax liability and does not admt that

the stated anount of tax on return is due and

collectable. * * *
Petitioner signed the disclainer 1040.

Except for the altered 1040 and the disclai mer 1040,
petitioner did not mail to or file with the IRS any ot her Forns
1040 for 1991.

During 1991, petitioner received income and incurred | osses

as foll ows:

Wages fromWIlians P.C $20, 500
Interest fromVista Properties 14
(Vista)
I nterest from Charl es Schwab 3
Net short termcapital |oss (2,986)
Rents fromWIllianms P.C 29, 000
Nonpassi ve | oss from Vi sta (1, 637)
Nonpassi ve i ncone from
Wllianms P.C 105, 961

Rents from Sunmit CQut door
Advertising (Summt) 900



Di scussi on

| . Deficiency Liability

Petitioner does not challenge either the facts on which
respondent’s determination is based or respondent’s cal cul ation
of tax. In fact, respondent based the conputation of the
deficiency on the anobunts reported by petitioner on the altered
1040 and the disclainmer 1040. Petitioner, neverthel ess, contends
he is not liable for the deficiency. Petitioner clains that (1)
he did not volunteer to self-assess or pay his taxes, and he
t herefore cannot be held liable for any deficiency; (2) his
income is not fromany of the sources listed in section 1.861-
8(a), Incone Tax Regs., and thus is not taxable; and (3) the
notice of deficiency was inproperly issued because petitioner
disclaimed the tax liability shown on the return

Petitioner’s argunents are rem ni scent of tax-protester
rhetoric that has been universally rejected by this and ot her
courts. W shall not painstakingly address petitioner’s
assertions “wth sonber reasoning and copious citation of
precedent; to do so m ght suggest that these argunents have sone

colorable nerit.” Crain v. Commi ssioner, 737 F.2d 1417, 1417

(5th Cir. 1984). Accordingly, we conclude that petitioner is
Iiable for the deficiency determ ned by respondent.

1. Accuracy-related Penalty

Respondent determ ned that petitioner is liable for an

accuracy-rel ated penalty pursuant to section 6662(a) for his
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under paynment of tax attributable to negligence or disregard of
rules or regulations. The penalty under section 6662(a) applies
only where a return has been filed. See sec. 6664(b). W
t herefore nust determ ne whether the disclainmer 1040 constitutes
a valid return.

Ceneral ly, pursuant to section 6011(a), taxpayers are
required to file returns that conformto the fornms and
regul ati ons prescribed by the Secretary. See sec. 1.6011-1(a),
| ncone Tax Regs. The Form 1040 is the form prescribed by the
Secretary for use by individual taxpayers in filing returns. See

Steines v. Conmi ssioner, T.C. Menp. 1991-588.

Section 6065 requires returns to contain or be verified by a
witten declaration that they are nmade under the penalties of
perjury. To facilitate a taxpayer’s conpliance with this
requi rement, the Form 1040 contains a preprinted jurat.® By
signing the jurat included within the Form 1040, a taxpayer
satisfies the requirenent that his return be executed under

penalty of perjury. See Sloan v. Conm ssioner, 102 T.C 137,

146- 147 (1994), affd. 53 F.3d 799 (7th Gr. 1995): Sochia v.

Conmi ssioner, T.C. Menp. 1998-294.

The U. S. Supreme Court has also held that certain docunents

3 The jurat is the portion of the Form 1040 which reads:
“Under penalties of perjury, | declare that | have exam ned this
return and acconpanyi ng schedul es and statenents, and to the best
of ny know edge and belief, they are true, correct, and
conplete.”
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drafted by taxpayers that do not conply with the forns prescribed
by the Secretary will nevertheless be treated as valid returns,
for purposes of the statute of limtations, if they contain

certain elenents. See Badaracco v. Commi ssioner, 464 U.S. 386

(1984); Comm ssioner v. Lane-Wlls Co., 321 U. S. 219 (1944),

Zel |l erbach Pager Co. v. Helvering, 293 U S. 172 (1934); Lucas v.

Pilliod Lunmber Co., 281 U S. 245 (1930); FlorsheimBros. Drygoods

Co. v. United States, 280 U S. 453 (1930). 1In Beard v.

Comm ssioner, 82 T.C. 766, 777 (1984), affd. 793 F.2d 139 (6th

Cir. 1986), we summarized the Suprene Court’s test for a valid
return as foll ows:
First, there nmust be sufficient data to cal culate [the]
tax liability; second, the docunment nust purport to be
a return; third, there nust be an honest and reasonabl e
attenpt to satisfy the requirenents of the tax law, and
fourth, the taxpayer nust execute the return under
penal ti es of perjury.
The fourth requirenment is the sane requirenent found in section
6065 and can be satisfied by signing the jurat on the Form 1040.
In Beard, we applied the Suprene Court’s test in our
anal ysis of whether the docunent at issue was a tax return for
pur poses of section 6651(a)(1l). See id.; see also Martin

Fi reproofing Profit Sharing Plan & Trust v. Comm ssioner, 92 T.C.

1173 (1989) (applying Beard in section 6033 context); Dunhamv.

Comm ssioner, T.C Menp. 1998-52 (applying Beard in the section

6651(f) context). W see no reason why the sane test should not

apply in determ ning whether a docunent constitutes a tax return



- 8 -
for purposes of section 6662(a).

We first determ ne whether the disclainmer 1040 conplies with
the formprescribed by the Secretary. Although petitioner used a
Form 1040, petitioner added the disclainer to the form
Respondent contends that the addition of the disclainmer to the
Form 1040 vitiated petitioner’s signature under the jurat.

In the past, we have anal yzed the effect of tax protesters’
alterations to the Form 1040, and in particular to the jurat, and
determ ned whether the altered Form 1040 constituted a valid
return. In the beginning, tax protesters sinply crossed out the
entire text of the jurat, and we held that the Forns 1040 were

not valid returns. See Cupp v. Conmi ssioner, 65 T.C. 68, 78-79,

affd. wi thout published opinion 559 F.2d 1207 (3d G r. 1977); see

al so Mosher v. Internal Revenue Service, 775 F.2d 1292, 1294 (5th

Cir. 1985)(per curiam. Next, tax protesters deleted particul ar
words fromthe jurat such as “under penalties of perjury” and/or
“true, correct, and conplete”. In those cases, we held that the
Forms 1040 did not constitute valid returns. See Sochia v.

Conmi ssi oner, supra; Jenkins v. Conm ssioner, T.C. Menob. 1989-

617.
Recently, tax protesters have begun to add to rather than
strike out the text of the jurat. W have generally found that

the addition of |anguage to the jurat invalidated the Form 1040
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as a return.* See Andrews v. Conmi ssioner, T.C. Menp. 1999-281;

Hodge v. Commi ssioner, T.C Meno. 1998-242; Counts V.

Comm ssioner, T.C Meno. 1984-561. For exanple, in Sloan v.

Conm ssi oner, supra at 141, immediately followi ng the preprinted

text of the jurat and i nmedi ately above the taxpayer’s signature
(i1.e., within the jurat box), the taxpayer wote “Denial and
Di sclainer attached as part of this Form” The foll ow ng

statenent was attached to the Form 1040:

4 W note that sonme courts have found that the addition of
protest |anguage to the Form 1040 will not invalidate the form as
areturn. In MCormck v. Peterson, 73 AFTR 2d 94-597, 94-1 USTC
par. 50,026 (E.D.N. Y. 1993), the court held that the addition of
the words “under protest” to the jurat did not alter the neaning
of the jurat and thus did not invalidate the Form 1040 as a
return; see also Berger v. Conm ssioner, T.C. Meno. 1996-76
(hol ding the addition of a disclainmer statenent which decl ared
that the return was signed “under duress by court order” did not
alter the jurat in such a way as to invalidate the return); Todd
V. United States, 849 F.2d 365, 367 (9th Cr. 1988) (holding that
the addition of the words “signed involuntarily under penalty of
statutory puni shnment” below the jurat did not nmake the Form 1040
a frivolous return under section 6702). But see In re Schmtt v.
United States, 140 Bankr. 571, 572 (Bankr. WD. la. 1992)

(hol ding the addition of the words “signed under duress see
statenent attached” to the jurat invalidated the return).
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DENI AL AND DI SCLAI MER
OF LORIN G SLOAN
FOR THE YEAR
| submt this “Denial and D sclainmer” as an attachnent
to the IRS Form 1040 for the year stated above. | deny
that | amliable or nade |iable for any “1040 i ncone
tax” for the above stated year. | claimall of ny
rights and wai ve none of themnerely for exercising ny
right to work. | submt the 1040 formto prevent the
further theft of ny property and loss of ny liberty.
My signature on the formis not an adm ssion of
jurisdiction or subm ssion to subject status. |
“disclaimliability” for any tax shown on the form
[1d. at 141.]

W stated in Sloan that the above “Denial and Di scl ai ner”
statenent “[raised] serious questions about whether petitioner
[was] ‘denying’ the accuracy of the information contained in the
return, ‘disclaimng’ the jurat altogether, or sinply protesting
the tax laws.” 1d. at 145. W held that, by adding the
disclainmer to the jurat, the return was invalidated.

In affirmng our decision in Sloan, the U S. Court of
Appeal s for the Seventh Circuit stated in part:

It is a close question whether the “Denial &

Di sclainmer” should be interpreted in this |ight—that
is, as an attenpt to retract or qualify the jurat.

* * * But we think that the Internal Revenue Service
shoul d be entitled to construe alterations of the jurat
agai nst the taxpayer, at |east when there is any doubt.
* * * The governnment receives tens of mllions of tax
returns and if taxpayers start enbellishing the jurat

t he staggering task of processing all these returns may
becone entirely unmanageable. [Sloan v. Conm ssi oner,
53 F.3d at 800.]

Agai nst the foregoi ng backdrop, we consider for the first
ti me whet her disclainer | anguage added outside the jurat box

i nval i dates the Form 1040 as a return because it fails to conply



- 11 -

with the formprescribed by the Secretary. Petitioner argues
that his disclainmer is “nowhere near the jurat;” therefore, he
executed a valid return.

It is true that petitioner has carefully avoi ded addi ng
| anguage within the jurat box. W, however, believe that this is
just another attenpt by a taxpayer to alter the essence of the
jurat and the Form 1040 wi thout actually tanpering with the
preprinted form \Wile not physically deleting, altering, or
adding words to the jurat, the disclainer negated the neaning of
the jurat. The jurat states that the signatory declares, under
penalties of perjury, that the returnis true, correct, and
conplete. The disclaimer at a mninumcalls into question the
veracity, accuracy, and conpl eteness of the disclainer 1040 and
can be construed as a denial of the jurat altogether. Although
petitioner physically signed the return below the jurat, his
disclaimer, in effect, vitiated his verification of the
truthful ness of the return as required by the regul ati ons
prescri bed by the Secretary and by section 6065.

We have previously stated that the acceptance of docunents
whi ch vary fromthe form prescri bed by the Secretary

adversely affects the fornis useability by respondent.

The tanpered form * * * nust be handl ed by speci al

procedures and nust be w thdrawn from normal processing

channels. * * * it substantially inpedes the

Comm ssi oner’ s physical task of handling and verifying

tax returns. * * * [Beard v. Conm ssioner, 82 T.C at
776-777. ]

See also Reiff v. Comm ssioner, 77 T.C 1169, 1177 (1981). W
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refuse to require respondent to engage in guessing ganmes to
determ ne what disclainers like this one nean. To require such
woul d drastically hinder the Comm ssioner’s ability to process
returns effectively and efficiently. W find that the disclainer
1040 does not conport with the form prescribed by the Secretary.

The di scl ai ner 1040 nay, nevertheless, be treated as a valid
return if it contains the four elenents outlined in the Suprene
Court’s test. Under the Suprenme Court’s test, in order for a
docunent to be a valid return, a taxpayer nust execute the
docunent under penalties of perjury. As we found above, by his
di sclainer, petitioner altered the neaning of the jurat to the
extent that it cannot be said that petitioner executed the
docunent under penalties of perjury.

Addi tionally, under the Suprenme Court’s test, there nust be
an honest and reasonable attenpt to satisfy the requirenents of
the tax laws. The disclai ner contai ned tax protester |egal
gi bberi sh that has been consistently rejected by courts.
Petitioner’s denial of tax liability and refusal to self-assess
does not evidence a reasonable attenpt to satisfy his obligation
to file a return under the tax laws. W find that petitioner has
not filed a valid return under the Suprene Court’s test.

We concl ude that the disclainmer 1040 does not constitute a
valid return; therefore, petitioner is not liable for the penalty

pursuant to section 6662(a).



[11. Addition to Tax

Respondent determ ned that petitioner is liable for an
addition to tax pursuant to section 6651(a)(1l). Section
6651(a) (1) inposes an addition to tax for failure to file a
return on the date prescribed (determned with regard to any
extension of time for filing), unless the taxpayer can establish
that such failure is due to reasonable cause and not due to
willful neglect. The taxpayer has the burden of proving the

addition is inproper. See Rule 142(a); United States v. Boyle,

469 U. S. 241, 245 (1985). The anpunt added to the tax under this
section is 5 percent for each nonth or faction thereof during
which the return is late, up to a maxi nrum of 25 percent. See
sec. 6651(a)(1).

The due date for petitioner’s 1991 return, as extended, was
Cct ober 15, 1992. Petitioner stipulated that the altered 1040
was mailed on Cctober 1, 1994, alnost 2 years |late. Petitioner
mai | ed the disclainmer 1040 on Novenber 21, 1996. Regardl ess of
whet her either of these forms was a valid return, neither was
filed wwthin 5 nonths of the extended due date. Petitioner
of fered no evidence showing that his failure to file tinmely was
due to reasonabl e cause and not due to willful neglect.
Accordingly, we hold petitioner is liable for the maxi mum

addition to tax under section 6651(a)(1).



| V. Frivol ous Suit

Under section 6673, this Court may require a taxpayer to pay
a penalty not to exceed $25,000 if the taxpayer takes a frivol ous
position in the proceeding or institutes the proceeding primrily
for delay. A position naintained by the taxpayer is “frivol ous”
where it is “contrary to established | aw and unsupported by a

reasoned, colorable argument for change in the law.” Coleman v.

Comm ssioner, 791 F.2d 68, 71 (7th Cr. 1986). Petitioner’s

argunments concerning the underlying deficiency anmount to tax
protester rhetoric and are manifestly frivol ous and groundl ess.
He has wasted the tine and resources of this Court. Accordingly,
we shall inpose a penalty of $5,000 pursuant to section 6673.

To the extent not herein discussed, we have considered the
parties’ other argunents and found themto be neritless.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




