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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

JACOBS, Judge: Pursuant to a notice of deficiency dated
July 8, 1996, respondent determ ned the foll ow ng deficiencies in,
and additions to, petitioner’s Federal incone taxes:

Additions to Tax

Year Defi ci ency Sec. 6651(a) Sec. 6654(a)
1988 $39, 266 $6, 567 $2, 148
1992 52, 996 3, 407 404

1993 24,699 6, 102 1,021
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On Cctober 15, 1996, petitioner filed a petition placing years
1986 t hrough 1994 at i ssue. On Decenber 13, 1996, respondent filed
a notion to dismss for lack of jurisdiction and to strike: (1)
Years 1986, 1990, and 1994 on the ground that no deficiencies in
taxes for those years had been determ ned, and (2) years 1987
1989, and 1991 on the ground that the petition wth respect to
t hose years was untinely (those years were the subject of a notice
of deficiency dated June 4, 1996). Petitioner conceded that a
noti ce of deficiency had not been issued for years 1986, 1990, and
1994, and therefore respondent’'s notion to dism ss those years for
lack of jurisdiction was appropriate. However, petitioner
mai nt ai ned that dism ssal for years 1987, 1989, and 1991 shoul d be
based on the ground that the June 4, 1996, notice of deficiency was
not sent to his |ast known address. W agreed with petitioner's

position on the Jlast known address issue. See WIson V.

Commi ssioner, T.C. Menp. 1997-515. W issued an order on Decenber

3, 1997, dismssing: (1) Years 1986, 1990, and 1994 on the ground
that no notice of deficiency for those years had been issued, and
(2) years 1987, 1989, and 1991 on the ground that the notice of
deficiency for those years was invalid.

Petitioner now seeks refunds for 1988 (in the anount of
$27,268) and 1992 (in the anpbunt of $25,135) Federal income taxes.
The parties stipulated: (1) For 1988, petitioner made estinated

tax paynments of $5,000, and a remttance of $8,000 (included with
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petitioner's request for an extension of tinme to file his 1988
return), petitioner's tax liability is $5,859, and no additions to
tax are due; (2) for 1992, petitioner nade paynents (through
wi t hhol di ngs) totaling $39,368.97, petitioner's tax liability is
$41, 300, and no additions to tax are due; and (3) for 1993, there
is no deficiency, additions to tax, or overpaynent.

The unresol ved i ssues are: (1) The anmobunt of overpaynent for
1988; (2) whether there is a deficiency or overpaynent for 1992;
and (3) whether the statutorily inposed tinme limtations of
sections 6511 and 6512 preclude petitioner from obtaining refunds
for years 1988 and 1992 (if an overpaynent exists for 1992).

Al'l section references are to the Internal Revenue Code in
effect for the years under consideration. All Rule references are
to the Tax Court Rules of Practice and Procedure.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are found
accordingly. The stipulation of facts and the exhibits submtted
therewith are incorporated herein by this reference.

Backgr ound

At the time petitioner filed his petition, he resided in
Paci fic Palisades, California. In 1974, petitioner received a
juris doctorate from UCLA. He subsequently took graduate tax
courses at New York University School of Law but did not receive a

degr ee.
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Si nce graduating froml aw school, petitioner has practiced | aw
in California. At the tinme of trial, he worked out of his hone and
was affiliated with several Santa Monica law firnms, working in the
area of financial nergers and acquisitions.

1986 Federal |Incone Tax Return

On January 30, 1990, petitioner filed his 1986 Federal incone
tax return, electing to have a $1,177 overpaynent for such year
applied to his 1987 tax return.

1987 Tax Year

Petitioner made estimated tax paynents of $2,500 each on Apri l
15, June 15, and Septenber 15, 1987. On April 15, 1988, petitioner
(1) requested an extension of tine (to August 15, 1988) to file his
1987 tax return, and (2) remtted $20,000 therewith.?

Petitioner did not file a 1987 return. Accordingly, on
February 22, 1993, the Internal Revenue Service (IRS) filed a
substitute 1987 return for petitioner based on payor information
docunents. On Cctober 30, 1995, the I RS nade a tax assessnent for
the year 1987 in the anpbunt of $12,751. The IRS applied the $1, 177

over paynment from 1986 to petitioner's 1987 tax liability.

! The Internal Revenue Service credited $4,201 to
petitioner's then wife's account and $15,799 to petitioner's
account .



1988 Tax Year

For his 1988 tax year, petitioner made two estimted tax
paynents of $2,500 each on June 17 and Septenber 19, 1988. On
April 15, 1989, petitioner requested (1) an extension of tinme (to
August 15, 1989) to file his 1988 tax return, and (2) remtted
$8, 000 t herew th.

Petitioner did not file a 1988 return. On March 1, 1993, the
IRS filed a substitute 1988 return for petitioner based on payor
informati on docunents. The parties have stipulated that
petitioner's tax liability for 1988 is $5, 859.

No over paynent from 1987 was applied to petitioner's 1988 t ax
obligation. The $13, 000 ($5, 000 estimated tax paynents plus $8, 000
remtted on April 15, 1989) was noted on the 1988 IRS records for
petitioner but was not applied to his 1988 tax obligation.

1989 Tax Year

On Septenber 15, 1989, petitioner nade a $7,500 estimated tax
paynment toward his 1989 tax year. On April 15, 1990, petitioner
(1) requested an extension of tineto file his 1989 return, and (2)
remtted $1,000 therew th.

On March 8, 1993, the IRS filed a substitute 1989 return for
petitioner. On April 30, 1995, the IRS received a 1989 return from
petitioner. On October 30, 1995, the IRS made a $14,261 tax

assessnent for 1989.



1990 Tax Year

On Septenber 13, 1992, respondent received petitioner's 1990
return. The return reflected a $3, 209 overpaynent to be applied to
petitioner's 1991 tax liability. However, the amount of the
over paynent was based on a conputational error; the correct anmount
of the overpaynent is $1, 054. 24.

1991 Tax Year

Petitioner did not file a 1991 return. Accordingly, on March
15, 1993, the IRS filed a substitute 1991 return for petitioner.
The $1,054.24 overpaynent from 1990 was applied to petitioner's
1991 tax liability.

On Cctober 30, 1995, the IRS made a $35, 957 tax assessnent
for 1991. The IRS gave petitioner credit for $37,433 in wthheld
t axes.

Petitioner elected to receive a refund in the anount of
$2,530.24 ($37,433 + $1,054.24 = $38,487.24; $38,487.24 - $35,957
= $2,530.24) with regard to 1991, which was nailed to petitioner on
April 27, 1998, with interest.

1992 Tax Year

On April 15, 1993, petitioner requested an extension of tine
to Cctober 15, 1993, to file his 1992 return.
Petitioner did not file a 1992 return. On June 5, 1995, the

IRS filed a substitute 1992 return for petitioner from payor
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i nformati on docunents. Petitioner's tax liability for 1992 is
$41, 300.

For 1992, petitioner paid $39,368.97 in withheld income taxes.

Noti ce of Deficiency

In the notice of deficiency mailed on July 8, 1996, respondent
determ ned that petitioner failed to file returns for 1988, 1992,
and 1993 and is liable for deficiencies and additions to tax for
t hose years in anounts stated earlier. The notice of deficiency is
based upon the substitute returns, and the deficiency conputations
are based upon the allowance of the standard deduction and one
per sonal exenption.

OPI NI ON

As a consequence of the parties' stipulations with respect to
1993, the only disputed years are 1988 and 1992. Petitioner
contends that he is entitled to refunds for both of these years.
Respondent agrees that petitioner would be entitled to a refund for
1988 but for the expiration of the period of limtations. However,
respondent disagrees with the anount of overpaynent petitioner
cl ai ns. For 1992, respondent maintains that petitioner is not
entitled to a refund, but rather, owes taxes.

The task before us has been rendered nore difficult because of
the existence of conputational errors and other mstakes in
respondent's records regarding petitioner's 1986-93 tax years, and

the incoherent manner in which petitioner presented the facts.
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Nevert hel ess, we are able to ascertain fromthe record (sketchy as
it is) that petitioner overpaid his 1988 taxes and underpaid his
1992 t axes.

For 1988, the parties stipulated that (1) petitioner nade
estimated tax paynents of $5,000, and remtted $8,000 with his
request for an extension of tinme to file his 1988 return, and (2)
petitioner's tax liability is $5,859. Petitioner contends that in
addition to the $13,000 he sent to the IRS, he is entitled to the
benefit of overpaynents from prior years (totaling $20,127) for
whi ch he was not properly given credit, resulting in an aggregate
1988 over paynment of $27, 268.°2

For tax year 1992, petitioner contends that he had a $25, 7393
carryover paynent from 1991 for which he was not properly given
credit. Consequently, petitioner clains he is entitled to a
$23,808* refund for 1992 ($39,368.97 + $25,739 = $65, 108. 97;
$65, 108. 97 - $41, 300 = $23, 808. 97).

Pursuant to section 6512(b)(1), we have jurisdiction to
determ ne the existence and anount of any overpaynent of tax to be

credited or refunded for years that are properly before us. An

2 On brief, petitioner stated that he is due a refund for
1988 in the anmpbunt of $28, 268 but made a $1, 000 mat hemati cal
m st ake.

3 We are unable to ascertain how petitioner determ ned
t he $25, 739 carryover paynent.

4 On brief, petitioner (making another mathenati cal
m st ake) stated that his 1992 refund should be $24, 135.
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"overpaynent"” is the excess of the anbunt of tax that has been paid
over the anount of tax that is properly due. See, e.g., Bachner v.

Commi ssioner, 109 T.C. 125, 128-129 (1997), affd. w thout published

opinion 172 F. 3d 859 (3d G r. 1998). However, where, as here, the
taxpayer failed to file 1988 or 1992 tax returns before the notice
of deficiency was mailed, our jurisdiction with regard to cl ai ned
refunds is limted to taxes paid during the 2-year period prior to
the date the notice of deficiency was mailed. See secs.

6511(b)(2),% 6512(b)(3)(B);® Conmmi ssioner v. Lundy, 516 U.S. 235,

5 Sec. 6511(a) generally provides that a claimfor credit
or refund of an overpaynent of tax nust be filed by the taxpayer
within 3 years fromthe tinme the return was filed or within 2
years fromthe tinme the tax was paid, whichever period expires
later. Sec. 6511(a) al so expressly provides that, if no return
is filed, the claimnust be filed within 2 years fromthe tine
the tax was paid. Sec. 6511(b)(2) provides |imtations on the
anount of any credit or refund, as foll ows:

SEC. 6511. LIMTATIONS ON CREDI T OR REFUND.
(2) Limt on amount of credit or refund.--

(A) Limt where claimfiled within 3-
year period.--1f the claimwas filed by the
t axpayer during the 3-year period prescribed
i n subsection (a), the anmount of the credit
or refund shall not exceed the portion of the
tax paid wthin the period, i mediately
preceding the filing of the claim equal to 3
years plus the period of any extension of
time for filing the return. |If the tax was
required to be paid by neans of a stanp, the
anount of the credit or refund shall not
exceed the portion of the tax paid wthin the
3 years imedi ately preceding the filing of
the claim

(B) Limt where claimnot filed within
(continued. . .)
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5(...continued)

6
refund as

credi
porti
part

3-year period.--1f the claimwas not filed

Wi thin such 3-year period, the anmount of the
credit or refund shall not exceed the portion
of the tax paid during the 2 years

i mredi ately preceding the filing of the
claim

(© Limt if noclaimfiled.--If no
claimwas filed, the credit or refund shal
not exceed the anmpbunt which woul d be
al | owabl e under subparagraph (A) or (B), as
the case may be, if claimwas filed on the
date the credit or refund is all owed.

Sec. 6512(b)(3) Iimts the anmount of the credit or
fol | ows:

SEC. 6512. LIMTATIONS I N CASE OF PETITION TO TAX
COURT.

(3) Limt on anmount of credit or refund.--No such
t or refund shall be allowed or nade of any

on of the tax unless the Tax Court determ nes as
of its decision that such portion was paid--

(A) After the nmailing of the notice of
defi ci ency,

(B) Wthin the period which would be
appl i cabl e under section 6511(b)(2), (c), or
(d), if on the date of the mailing of the
notice of deficiency a claimhad been filed
(whether or not filed) stating the grounds
upon which the Tax Court finds that there is
an overpayment, or

(© Wthin the period which would be
appl i cabl e under section 6511(b)(2), (c), or
(d), in respect of any claimfor refund filed
wi thin the applicable period specified in
section 6511 and before the date of the
mai | ing of the notice of deficiency--

(1) whi ch had not been disall owed
before that date,

(conti nued. ..
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243-244 (1996) ;7 Wadl ow v. Conmi ssioner, 112 T.C. 247 (1999); Hart

V. Conm ssioner, T.C. Menob. 1999-186; Janes v. Comm ssioner, T.C.

Menp. 1999- 160.

The notice of deficiency concerning petitioner’s 1988 tax year
was mailed on July 8, 1996, and petitioner did not file a 1988
return by that date.® As a result, petitioner’s clained refund is
limted to the anmount of 1988 taxes he paid in the 2 years prior to
July 8, 1996.

In 1988, petitioner nade estimted tax paynents of $5, 000,
whi ch are deened to have been paid as of April 15, 1989. See sec.
6513(b) (2). In addition, petitioner remtted $8,000 with his
request for an extension of tinme to file his 1988 tax return.

For purposes of resolving disputes as to whether a claimfor

refund is tinme barred under secti on 6511, we nust det erm ne whet her

5C...continued)
(i) which had been disall owed
before that date and in respect of
which a timely suit for refund
coul d have been commenced as of
that date, or

(ii1) in respect of which a suit
for refund had been commenced
before that date and within the
period specified in section 6532.

! Al t hough sec. 1282(a) of the Taxpayer Relief Act of
1997, Pub. L. 105-34, 111 Stat. 788, 1037, anended sec.
6512(b)(3) in response to the result in Conm ssioner v. Lundy,
516 U. S. 235 (1996), this anendnment is inapplicable to the
i nstant proceedi ng because the anmendnent applies to clains for
credit or refund for taxable years ending after Aug. 5, 1997.

8 Petitioner is deened to have filed his refund cl ai mon
July 8, 1996, the date the notice of deficiency was mailed. See
sec. 6512(b)(3)(B)
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the remttance in question is a paynent of tax or a deposit. In
the instant case, there is no evidence in the record to indicate
petitioner intended either the $5,000 in estinmated tax paynents or
t he $8, 000 remi ttance included with his request for an extension of
time to file his 1988 tax return to be anything other than that
which it purports to be; nanely, a paynent against petitioner's

1988 tax liability. Cf. Risman v. Comm ssioner, 100 T.C 191

(1993). Moreover, we are mndful that an appeal in this case lies
with the U S. Court of Appeals for the Ninth Grcuit, whichin Ot

V. United States, 141 F. 3d 1306 (9th Gr. 1998), stated that as a

matter of statutory construction, a remttance with a request for
an extension of tinme to file a tax return constituted a tax
paynment, not nerely a deposit. Consequently, the Court of Appeals
held that the [imtations period for seeking a refund of taxes paid
in Ot began to run at the tinme of remttance. Id. at 1309. A
simlar holding is required in this case. See olsen v.

Commi ssioner, 54 T.C. 742 (1970), affd. 445 F.2d 985 (10th Gr.

1971) .
To sunmarize, petitioner's clainmed overpaynent for 1988 is

time barred. See Conmi ssioner v. Lundy, supra.

Wth regard to 1992, petitioner had $39,368.97 in wthheld
i ncone taxes, which is deened to have been paid on April 15, 1993.

See sec. 6513(b)(1). The parties have stipulated that petitioner's
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1992 tax liability is $41,300. Thus, petitioner is liable for the
di fference, or $1,931.03.°
In reaching our holding herein, we have considered all of
petitioner's argunents. W conclude each of themis without nerit.

To reflect the foregoing and the stipulations of the parti es,

A decision will be entered

that (1) for 1988 and 1993 there are

no deficiencies, additions to tax, or

overpaynents, and (2) for 1992 there

is adeficiency intax in the amunt

of $1,931.03, but no additions to

t ax.

o Assum ng arguendo an overpaynment for 1992 exists (as

contended by petitioner), such overpaynent is barred by the
statute of limtations pursuant to secs. 6511(a), (b)(2), and
6512(b) (3)(B) (as di scussed above with regard to 1988).



