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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

WHALEN, Judge: Respondent determ ned the foll ow ng

deficiencies in, and penalties on, petitioners' taxes:



Penal ty
Year G ft Tax Estate Tax Sec. 6662(a)
El i zabet h W nkl er 1989 $58, 596 - - $23, 438
Estate of Emerson W nkl er - - 58, 596 - - 23, 438
Estate of Emerson W nkl er -- -- $294, 333

Unl ess stated otherwi se, all section references are to the
I nternal Revenue Code as in effect during 1989 or at the
time of the decedent's death

Respondent determ ned a gift tax deficiency in the
case of Ms. Elizabeth Wnkler based on a finding that
Ms. Wnkler nmade taxable gifts in 1989 of one-half of
the value of a winning lottery ticket. Respondent also
determined a gift tax deficiency in the case of her
deceased husband, M. Enerson Wnkler, by reason of his
consent to split the gifts nade by Ms. Wnkler pursuant
to section 2513(a). Due to the increase in M. Whnkler's
l[ifetime taxable gifts, respondent al so determ ned a
deficiency in estate tax in the case of the Estate of
Emer son W nkl er.

The primary issue for decision is whether Ms. Wnkler
purchased a winning lottery ticket on her own behal f or on
the behalf of a famly partnership. If we find that
Ms. Wnkler purchased the ticket on her own behal f, then
we nust al so determ ne whether the Estate of Enerson

Wnkler is entitled to increase the marital deduction
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clainmed for estate tax purposes by the anount of
M. Wnkler's interest in a famly partnership on the
ground that Ms. Wnkler's disclainer of that interest was
i nvalid.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so
found. The stipulation of facts and attached exhibits are
i ncorporated herein by this reference. At the tine the
instant petitions were filed, Ms. Elizabeth Wnkler and
t he co-executors of the Estate of Emerson Wnkler were
residents of the State of Illinois, and the Estate of
Emerson Wnkl er was being admnistered in the State of
I11inois.

M. and Ms. Wnkler had been married for over 50
years prior to M. Wnkler's death on March 11, 1992. Both
M. and Ms. Wnkler graduated from high school but neither
recei ved any other formal education. Wen he died,

M. Wnkler was a retired farner, and the couple was |iving
on the famly farmin Armngton, Illinois.

M. and Ms. Wnkler had five children during their
marriage: M. Charlotte Sutter, Ms. Susan Litwller,

Ms. Sharon Swartzendruber, M. Thomas W nkl er, and
M. Darrell (Steve) Wnkler. The Wnklers were a very

close famly. Al of the children but Steve lived within



a short distance fromM. and Ms. Wnkler's hone and
gathered at their parents' home al nost every Sunday. Steve
W nkler |ived approximately 2 hours away from M. and

Ms. Wnkler's honme and cane to the fam |y gatherings about
every ot her week.

M. Wnkler was in poor health in 1989. H s nedi cal
condition necessitated frequent trips to the Carle dinic
in Chanpaign, Illinois, and the Mayo Cinic in Rochester,

M nnesota. The Carle Cinic is approximately 2 hours from
the Wnklers' home by car, and the Mayo Cinic is

approxi mately 8 hours away. Generally, Ms. Wnkler and
one or nore of the Wnkler children would drive M. Wnkler
to his appointnents at the clinics. Ms. Wnkler and her
children al so nade frequent trips to visit M. Wnkler when
he was hospitalized.

During 1989, the State of Illinois operated a weekly
|ottery game known as "Lotto". Lotto tickets cost one
dol | ar each and contai ned a conbination of six nunbers.
Every Saturday night, the Illinois Departnment of the
Lottery conducted a drawi ng during which six nunbers were
selected at random If the six nunbers selected during the
drawi ng mat ched the six nunbers on a Lotto ticket, the
hol der of the ticket won the "grand prize" for the week of

the drawng. |If nore than one winning ticket had been



i ssued during a given week, the grand prize was divided
evenly between or anong the w nning ticket hol ders.

On one occasion when M. and Ms. Wnkler and one or
nore of their children stopped for fuel while returning
fromthe Carle dinic, sonmeone suggested that they purchase
Lotto tickets. It quickly becane a famly routine that on
trips to or froma clinic, whichever famly nmenbers were in
the car would purchase three Lotto tickets when they
stopped for fuel. Any famly nenber who happened to have a
dollar bill would contribute toward the purchase of the
tickets, and the driver would usually go into the store to
purchase the tickets. After obtaining the tickets, the
driver would hand themto M. Wnkler, who woul d i nspect
t hem and coment on the nunbers. M. Wnkler would then
give themto Ms. Wnkler for safekeeping. Upon returning
home, Ms. Wnkler would invariably place the tickets in a
gl ass bow in a china cabinet where the Wnklers stored
nmost of their inportant famly docunents and keepsakes. On
Saturday night or Sunday norning, M. and Ms. Wnkler
woul d check the nunbers on the tickets agai nst those
sel ected during the weekly draw ng.

Fam |y nenbers referred to the Lotto tickets purchased
in the manner described above as "famly tickets", and

regarded them as being owned by the entire famly. None of
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the Wnklers maintained a record of exactly how nmuch each
famly menber contributed toward the purchase of Lotto
tickets. However, each of the Wnkler children and M. and
Ms. Wnkler both paid for and went into the store to
purchase Lotto tickets on nore than one occasion. The
W nkl ers had no specific agreenent as to how any potenti al
wi nni ngs woul d be divided anong them However, the
W nkl ers often discussed what they would do with any
w nni ngs, and each fam |y nenber enjoyed describi ng what he
or she would do with his or her separate portion of the
wi nnings. In this way, the purchase of Lotto tickets
becane a diversion for the famly during M. Wnkler's
illness.

M's. Wnkler never purchased any Lotto tickets for
hersel f, and never purchased any tickets when she was
al one. Sone of the Wnkler children occasionally purchased
Lotto tickets for thensel ves, and considered such tickets
to be their separate property. The children always kept
Lotto tickets purchased for thenselves in their separate
possession. On the other hand, when a famly nmenber
purchased famly tickets, he or she always purchased three
tickets and al ways gave themto Ms. Wnkler for storage in

t he chi na cabi net.



On Saturday, March 4, 1989, Ms. Wnkler and her
daughter Charlotte went to buy flowers for a friend who was
in the hospital. Charlotte rem nded Ms. Wnkler that they
had not purchased the famly Lotto tickets on their way
home fromthe Mayo Cinic the night before and suggested
that they stop at a gas station to purchase tickets before
the Saturday night drawing. Ms. Wnkler initially said
that she was too tired, but Charlotte eventually convi nced
her to stop. Ms. Wnkler purchased all three tickets with
her own noney. She sel ected the nunbers on the tickets
using the "quick pick™ option, which caused a conputer to
generate a group of six random nunbers on each ticket.

Ms. Wnkler then took the tickets hone and placed themin
t he chi na cabinet where she kept the famly tickets.
Charlotte al so purchased a Lotto ticket for herself at the
gas station, but she kept this ticket separate fromthe
famly tickets.

On the norning of Sunday, March 5, 1989, M. and
Ms. Wnkler |istened when the w nning nunbers were
announced on the radio. Ms. Wnkler wote the nunbers
down and | ater checked them agai nst the nunbers on the
ti ckets she had purchased the day before. Mich to the
W nkl ers' delight, one of the tickets bore all of the

nunbers announced fromthe weekly drawi ng. D sbelieving
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that they could have won, Ms. Wnkler tel ephoned Charlotte
and asked her to check the nunbers listed in the Sunday
newspaper. Charlotte verified in tw separate newspapers
that the Wnklers had the winning ticket. M. Wnkler then
t el ephoned the other children and asked each of themto
cone to the farmearly that day. As each of the children
arrived, M. and Ms. Wnkler announced that they had won
the grand pri ze.

Later that Sunday, the Wnklers contacted M. Darrel
Cehl er, a local accountant who had grown up with the
W nkl er children, and asked himto cone to the house the
foll ow ng norning. On Monday, March 6, the Wnkler famly
met with M. Cehler and told himthat they had won the
weekly Lotto grand prize. M. COCehler advised the Wnklers
to discuss the matter with an attorney. Following this
advice, the Wnklers net with a local attorney, M. Ralph
Turner, later that sane day.

During 1989, the Illinois Departnment of the Lottery
required a witten partnership agreenent before it would
distribute Lotto winnings to nore than one individual or
entity. |If a "partnership ticket" was presented for
paynment w thout an acconpanying witten partnership
agreenent, the Lottery Departnent would provide a pro form

agreenent to the ticket holder and suggest that he or she



obtain the advice of an accountant or attorney. Because of
this requirenment, M. Turner advised the Wnklers to enter
into a witten partnership agreenent to nenorialize their
under standi ng as to how the proceeds shoul d be divided.

During their neeting wth M. Turner, the Wnklers
agreed anong thenselves that M. and Ms. Wnkler should
each receive 25 percent of the w nnings, and that each of
the five children should receive 10 percent. M. Turner
then drafted a partnership agreenent for the "E & E Fam |y
Partnership” to reflect this understanding. The partner-
shi p agreenent provides as foll ows:

PARTNERSHI P AGREEMENT

This agreenent is entered into on March 4,
1989, by EMERSON W NKLER, ELI ZABETH W NKLER
THOVAS W NKLER, CHARLOITE SUTTER, SHARON
SWARTZENDRUBER, SUSAN LI TW LLER, and DARRELL
W NKLER, collectively referred to as "partners”
and individually as "partner".

1. Nane and Purpose. The partnership shal
be carried on under the nanme of E & E FAM LY
PARTNERSHI P. The partnership has been forned to
menorialize the fam|ly's understandi ng concerning
the purchase of lottery tickets. Tickets
purchased were for the benefit of the famly
rat her than the individual who purchased the
ticket.

2. Miiling Address. * * *

3. Wnnings. In the event a ticket
purchased shall win, the payee shall be the
partnership and the partnership's incone and
capital shall be distributed as foll ows:
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Enmer son W nkl er 25%
El i zabet h W nkl er 25%
Thomas W nkl er 10%
Charl otte Sutter 10%
Sharon Swartzendruber 10%
Susan Litwiller 10%
Darrell W nkl er 10%
4, Death of a Partner. In the event that

a partner should die, the partner's share of

partnership distributions shall be paid to his

or her estate.

5. Binding Affect [sic]. This agreenent

shall inure to the benefit of, and be binding

upon the parties hereto and their respective

heirs, |egatees, admnistrators, executors, |egal

representatives, successors and permtted

assi gns.

6. Anendnents. Anendnents to this agree-

ment shall become effective only if in witing,

signed by all the partners.

Al t hough the partnership agreenent is dated March 4, 1989,
t he agreenent was not executed until March 8, 1989.

On March 10, 1989, the E & E Fam |y Partnership
claimed the proceeds of the Lotto drawing. On or about
March 16, 1989, the Illinois Departnent of the Lottery
approved the E & E Fam |y Partnershi p agreenent and
aut hori zed paynent of the proceeds to the partnership. The
W nklers were the sole winners of the weekly grand prize of
$6, 463, 166, which was to be paid in 20 annual install nments.

On February 12, 1990, M. and Ms. Wnkler each filed

a United States G ft (and Ceneration-Ski pping Transfer) Tax
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Return on Form 709. Both returns were prepared by a tax
advisor. Ms. Wnkler's return reported total gifts of
$50, 000.50. This included a gift of $.10 to each of her
five children that was | abeled "Illinois Lottery Ticket
#0634- 8455- 9267 dated March 4, 1989". It also included

a gift of $10,000 in cash to each of the children.

Ms. Wnkler's return reports that these cash gifts had
been made on Decenber 16, 1989. M. Wnkler reported total
gifts of $51,861. This included a gift of $10,002 in cash
to each of his five children, and a gift of the value of a
trip to Florida to four of the children. M. Wnkler's
return reports that these gifts had been nmade on

Decenber 23, 1989.

M. and Ms. Wnkler each consented to split the gifts
of the other, (i.e., to treat all of the gifts as having
been made one-half by each of them pursuant to section
2513. After excluding $10,000 of gifts to each donee
pursuant to section 2503(b), M. and Ms. Wnkler each
reported taxable gifts of $930. 75.

M. Wnkler died on March 11, 1992. M. Wnkler's
will was filed with the Tazewell County G rcuit Cerk of
the Tenth Judicial Grcuit of Illinois on Novenmber 3, 1992.
In his wll, M. Wnkler left all of his tangi ble personal

property to his wife provided that she survive his death.
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In the event that Ms. Wnkler failed to survive him
M. Whnkler left all of his tangi ble personal property to
his children per stirpes. M. Wnkler left the residue of
his estate to the "Trustee of the Trust Estate", nam ng
Ms. Elizabeth Wnkler as the Trustee. He directed the
Trustee to create two separate trusts: A marital trust and
a residuary trust.

M. Wnkler's will directs the Trustee to fund the

marital trust as foll ows:

A If ny wwife is living at ny death, then
as of the date of ny death the Trustee shall set
out of the trust estate a separate trust, herein
called the marital trust, and shall allocate to
such trust that anmount of eligible trust property
which will result in the | east federal estate tax
bei ng payabl e because of ny death but not nore
than the smallest amount that will result in no
such tax. The Trustee shall determine this
anount after giving effect to the exercise or
proposed exercise of tax elections and shall take
into account prior taxable gifts of the testator
and the federal credit for state death taxes only
to the extent that state death taxes are not
thereby incurred or increased.

The will instructs the Trustee to distribute property from

this trust as foll ows:

(1) Commencing with the date of ny death,
all of the income fromthis marital trust shal
be paid to ny wife, W ELI ZABETH W NKLER, in
convenient installnments, but at |east as often
as annual ly, during her lifetine.
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(2) During the life of my said wife, the
trustee shall distribute all or any portion of
the principal of the marital trust to any
persons, including herself, whomny said wife
may fromtinme to tinme appoint by instrunent
in witing and deliver to the Trustee in her
lifetime. Any appointment by ny wife may be of
such estates and interests and upon such terns,
trusts and conditions as nmy wife shall determ ne.

* * * * * * *

(5 If ny wife survives ne but disclains
any part or all of the property which would
otherwi se be held in the marital trust, | give
such disclained property to the Trustee of the
residuary trust to be adm nistered as part
thereof for the benefit of those persons,
including ny wife, referred to thereunder.

M. Wnkler's will further directs that the bal ance of
the Trust Estate (i.e., the portion not allocated to the
marital trust) be held in a separate trust which he terned
the "residuary trust". The residuary trust is governed by

the foll owm ng provisions:

A. Commencing with the date of ny death
the Trustee shall pay to ny wife, W ELI ZABETH
W NKLER, the net incone of the residuary trust in
convenient installnments during the renai nder of
her lifetine, at least as often as annually. |If,
at any time, or fromtine to tinme, in the sole
opi ni on of the Trustee, the incone payable to ny
wi fe, together with such other funds available to
her from other sources, and known to the Trustee,
is insufficient for the follow ng purposes, the
Trustee may pay to her from principal such
anounts as the Trustee, in the Trustee's
di scretion, deens necessary for her needs for
support, mai ntenance and health, including
hospital and institutional care.
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B. Upon the death of ny wife (or upon ny
death if she shall predecease ne), the residuary
trust shall term nate, whereupon the Trustee
shal |l distribute all accrued or undistributed
net inconme of the residuary trust to the estate
of ny wwife. The Trustee shall distribute the
then principal of the trust per stirpes to ny
descendants then living, except as provided in
Section IV [which creates separate trusts for
m nor beneficiaries].

M. Wnkler's will further clarifies his intent
concerning the interaction between the marital and

residuary trust as foll ows:

| intend that the gift to the marital trust
qualify under the marital deduction provisions
of the federal estate tax | aw applicable to ny
estate (except to the extent not elected by ny
Execut or under the powers given to nmy Executor
herein), and all provisions of this WII shall,
accordingly, be construed to carry out that
intent. More specifically, if any provision of
my WIIl or any power (other than the powers to
whi ch reference is made in the preceding
sentence), right, direction or discretion granted
to the Trustee or ny Executor hereunder shal
cause the loss of the marital deduction, then
such provision or grant shall be void and of no
effect as to the marital trust.

On or about Decenber 10, 1992, the Estate of Enerson
Wnkler filed a United States Estate (and Generati on-
Ski ppi ng Transfer) Tax Return, Form 706. The return
reported a total gross estate of $1,519, 156.55 consi sting

primarily of farmland and associ ated buil dings |ocated in

Tazewel | County, Illinois, valued at $685, 060, and
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M. Wnkler's 25-percent interest inthe E & E Fam |y
Part nershi p, valued at $714, 750. 55.
Attached to the estate tax return is a Schedule F--
O her M scel |l aneous Property Not Reportable Under Any O her

Schedul e, which reports the foll ow ng property:

9. 25% I NTEREST IN E & E PARTNERSHI P - LOTTERY W NNI NGS
A 25% OF LOTTERY W NNI NGS VALUED PER ATTACHED $714, 750. 55
B. 25% OF TAZEWELL COUNTY NATI ONAL BANK ACCOUNT 8. 59
NUMBER 448-56-7
C. 25% OF ACCOUNTS PAYABLE - TAX WORK (75.94)

Schedul e F i s acconpani ed by a pleading which was filed on
Decenber 8, 1992, in the Grcuit Court for Tazewell County,
II'linois, In the Matter of the Estate of Enerson W nkler,
Deceased. This pleading states as foll ows:

DI SCLAI MER OF DECEDENT' S 25% | NTEREST | N
E & E PARTNERSHI P

The undersi gned, W ELI ZABETH W NKLER
her eby exercises her right pursuant to Ill. Rev.
Stat. Chap. 110% Sec. 2-7(a) to disclaimany
claimand interest to the foll ow ng property
interest, to-wt:

Twenty-five percent (25% interest of
Decedent, EMERSON WNKLER, in E & E
PARTNERSHI P, an Il 1linois partnership.

The undersi gned has received no benefits
in connection with the disclai ned asset.

This disclaimer is irrevocable and is
bi ndi ng upon the disclaimant and all persons
claimng by, through and under the disclai mant.

This disclainmer is not barred by:
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1. a Judicial sale of the property, part or
i nterest thereof;

2. an assignnent, conveyance, encunbrance,
pl edge, sale or other transfer of the property by
t he di scl ai mant;

3. awitten waiver of the right to

di scl ai m of the undersigned; or an acceptance of
the property by the disclainmnt.

* * * * * * *

This disclainmer only covers the Twenty-Five
percent (25% partnership interest of Decedent,
EMERSON W NKLER, and in no way affects W
ELI ZABETH W NKLER' s i ndi vi dual Twenty-Five
percent (25% interest in said partnership.

Schedul e M -Bequests, etc., to Surviving Spouse, filed
with the decedent's estate tax return, clainmed a narital
deduction in the anpbunt of $754, 153. 07, consisting
principally of the property which was distributed to the
marital trust. The property distributed to the narital
trust includes the farmand farm machi nery, but does not
include M. Wnkler's 25-percent interest in the E & E
Fam |y Partnership.

On Part 2 of Schedule M the executors of the Estate
made the follow ng protective QTP el ection:

The executors el ect a specific portion of
the residuary trust created under paragraph |11
of decedent's will. The portion el ected shal
be represented by a fractional share of up to
100% of the conbi ned residue of decedent's estate

and any property disclainmed by the surviving
spouse per paragraph Il E(5) of the will that is
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required to reduce the federal estate tax on the

decedent's federal estate tax return to the

smal | est anobunt possi bl e based upon finally

determ ned federal estate tax values, after

taking into consideration all other itens

deducted on the federal estate tax return,

adm ni strative expenses deducted on the estate's

fiduciary income tax returns, other property

passing to the surviving spouse, prior taxable

gifts, the allowable state death tax credit (to

the extent that it does not increase the anmount

of death taxes payable to any state), and the

unified credit.
The executors determ ned that "based on the return as
filed," the value of the QIl P property that was needed to
reduce the estate tax to the smallest anmount was "0.00".

On February 2, 1995, respondent issued separate
notices of deficiency to Ms. Elizabeth Wnkler and the
Estate of Emerson Wnkler. Respondent determ ned
deficiencies in M. and Ms. Wnkler's gift tax for 1989 in
t he amobunt of $58,596 each. This determi nation is based on
respondent's findings that Ms. Wnkler nade gifts to her
children of 50 percent of the winning Lotto ticket, and
that M. Wnkler consented to split the gifts pursuant to
section 2513. Respondent determ ned the val ue of 50
percent of the winning ticket to be $1,514,014. 35 and
therefore increased the value of the total taxable gifts
made by both M. and Ms. Wnkler by one-half that anount,

$757, 007. 17.
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Respondent al so determ ned a deficiency of $281, 038
in the Estate of Enmerson Wnkler's estate tax. Respondent
reached this determ nation by increasing the value of
M. Wnkler's lifetine taxable gifts by $757,007, and by
maki ng adjustnents to the marital deduction that are not
di sputed. Respondent did not recognize the Estate's
protective QTP election, and did not increase the marital

deduction for any portion of the residuary trust.

OPI NI ON

Respondent determ ned that Ms. Wnkler purchased the
val ue of the winning Lotto ticket on her own behal f and
made a gift of a 10-percent interest in the ticket to each
of her five children. As nentioned above, respondent
asserts that the aggregate value of these gifts, totaling
50 percent of the value of the wnning ticket, is
$1, 514, 014. 35.

Petitioners argue that Ms. Wnkler purchased the
wi nning ticket on behalf of a pre-existing famly partner-
ship. Petitioners contend that although the witten E & E
Fam |y Partnership agreenent was not executed until after
the w nni ng nunbers were announced, an oral partnership
agreenent existed prior to the time Ms. Wnkler purchased
the ticket. Thus, petitioners argue that each nmenber of

the Wnkler famly was entitled to receive a portion of the
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proceeds of the winning ticket as his or her separate
property, and Ms. Wnkler did not make a gift of any
portion of the winning ticket to her children.

Petitioners also argue that an agreenent to divide the
proceeds of a winning lottery ticket should be respected
for tax purposes even in the absence of an enforceabl e
contract or valid partnership so long as the parties to the
agreenent actually perform Finally, petitioners argue in
the alternative that if the division of the lottery
proceeds is determned to be a gift, the Estate of Enerson
Wnkler is entitled to an increased marital deduction
because Ms. Wnkler's purported disclainer of her
husband's 25-percent interest inthe E & E Fam |y
Partnershi p was ineffective.

In deciding this case, the threshold question that
must be answered is whether there was a famly partnership
in existence at the time Ms. Wnkler purchased the w nning
ticket. |If we determne that a valid partnership existed
at that tinme, we nust al so decide whether Ms. Wnkler
purchased the ticket on behalf of the partnership.
Petitioners bear the burden of proving that Ms. Wnkler
purchased the winning Lotto ticket on behalf of a
partnership conposed of the nenbers of her imrediate

famly. Rule 142(a).



- 20 -

Whet her a valid partnership exists for Federal tax

purposes is governed by Federal |law. See Conm ssioner V.

Cul bertson, 337 U S. 733 (1949); Lusthaus v. Conm Ssioner,

327 U.S. 293 (1946); Conmm ssioner v. Tower, 327 U. S. 280

(1946); Evans v. Conmi ssioner, 447 F.2d 547, 550 (7th G

1971); Frazell v. Conmm ssioner, 88 T.C. 1405, 1412 (1987);

VWheel er v. Conmi ssioner, T.C. Menp. 1978-208. Section 761

of the Code defines the term "partnership" as foll ows:

(a) PARTNERSHI P. - - For purposes of this sub-

title, the term"partnership" includes a

syndi cate, group, pool, joint venture or other

uni ncor por at ed organi zati on through or by neans

of which any business, financial operation, or

venture is carried on, and which is not, within

the meaning of this title [subtitle], a corpora-

tion or a trust or estate. * * *
See also sec. 7701(a)(2). The term "partnership” as
defined by the Code is broader in scope than the common
| aw nmeani ng of partnership, and may include groups not
traditionally considered partnerships. Sec. 1.761-1(a),
| ncone Tax Regs.; sec. 301.7701-3(a), Proced. & Adm n.
Regs.

A partnership is created "when persons join together
t heir noney, goods, |abor, or skill for the purpose of
carrying on a trade, profession, or business and when there

is a comunity of interest in the profits and | osses.”

Commi ssioner v. Tower, supra at 286. Cenerally, "each
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partner contributes one or both of the ingredients of

i ncome--capital or services." Conm ssioner v. Culbertson,

337 U.S. 733, 740 (1949). In deciding whether two or nore
persons have forned a partnership:

The question is not whether the services or
capital contributed by a partner are of
sufficient inportance to neet sone objective
standard * * * but whether, considering all the
facts--the agreenent, the conduct of the parties
in execution of its provisions, their statenents,
the testinony of disinterested persons, the

rel ati onship of the parties, their respective
abilities and capital contributions, the actual
control of inconme and the purposes for which it
is used, and any other facts throwng |light on
their true intent--the parties in good faith and
acting wwth a business purpose intended to join
together in the present conduct of the
enterprise. 1d.

See Luna v. Conm ssioner, 42 T.C 1067, 1077-1078 (1964).

Recognition of a partnership for Federal tax purposes
al so requires that the parties conduct sonme business

activity. See Madison Gas & Elec. Co. v. Conm ssioner,

633 F.2d 512, 514-518 (7th Gr. 1980), affg. 72 T.C. 521

(1979); Frazell v. Comm ssioner, 88 T.C 1405, 1412 (1987).

For exanple, it is clear that neither joint ownership of
property nor sharing of expenses, by itself, creates a

partnership for Federal tax purposes. Madison Gas &

El ec. Co. v. Conm ssioner, supra; Estate of Appl eby v.

Conm ssioner, 41 B.T.A 18, 20 (1940), affd. 123 F.2d 700

(2d Cr. 1941); Gabriel v. Conm ssioner, T.C Meno. 1993-
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524: Marinos v. Conmi ssioner, T.C. Mnp. 1989-492. Sec.

1.761-1(a), Incone Tax Regs.; sec. 301.7701-3(a), Proced.
& Admin. Regs. The regulations in this regard provide as

foll ows:

A joint undertaking nerely to share expenses is
not a partnership. For exanple, if two or nore
persons jointly construct a ditch nerely to drain
surface water fromtheir properties, they are not
partners. Mere co-ownership of property which is
mai nt ai ned, kept in repair, and rented or |eased
does not constitute a partnership. For exanple,
if an individual owner, or tenants in common, of
farmproperty lease it to a farmer for a cash
rental or a share of the crops, they do not
necessarily create a partnership thereby.

Tenants in comon, however, may be partners if
they actively carry on a trade, business,
financial operation, or venture and divide the
profits thereof. For exanple, a partnership
exists if co-owners of an apartnent buil ding

| ease space and in addition provide services to
the occupants either directly or through an
agent. * * * [Sec. 1.761-1(a), Incone Tax Regs.;
see al so sec. 301.7701-3(a), Proced. & Adm n.
Regs. ]

In Marinos v. Conm ssioner, supra, this Court stated that

"The regul ations and rel evant case |aw indicate the
di stinction between nmere co-owners and co-owners who are
engaged in a partnership lies in the degree of business
activity of the co-owners or their agents."

In this case, based upon the credible testinony of
petitioners' witnesses, we find that the Wnklers engaged

in the activity of pooling their noney to purchase famly
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Lotto tickets. W find that they conducted this activity
on a regular and consi stent basis for nore than a year
before March 4, 1989. Thus, based upon all of the facts
and circunstances of this case, we find that the Wnklers
in good faith and acting with a business purpose intended
to join together in the present conduct of an enterprise.

See Conmi ssioner v. Cul bertson, supra; Luna v. Commi s-

si oner, supra.

At trial, respondent enphasized the fact that prior
to the time Ms. Wnkler purchased the winning ticket, the
W nklers did not have a specific agreenent as to how t hey
woul d di vide proceeds. W do not find the absence of such
agreenent to be fatal to the existence of a partnership
prior to the time Ms. Wnkler purchased the w nning

ticket. As the Suprenme Court noted in Cul bertson:

| f, upon a consideration of all the facts, it
is found that the partners joined together in
good faith to conduct a business, having agreed
that the services or capital to be contributed
presently by each is of such value to the
partnership that the contributor should
participate in the distribution of profits,

that is sufficient. [Conmm ssioner v.

Cul bertson, supra at 744-745.]

In the case of a partnership conposed of nenbers of
the same famly, section 704(e) provides that a person

shall be recognized as a partner if: (1) The partnership
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is one in which capital is a "material income-producing
factor", and (2) the person "owns" the partnership

interest. Ketter v. Comm ssioner, 70 T.C 637, 643 (1978),

affd. w thout published opinion, 605 F.2d 1209 (8th Cr

1979); see also Elrod v. Conmm ssioner, 87 T.C 1046, 1070-

1072 (1986). Section 704(e) states as foll ows:

(e) Famly Partnerships.--

(1) Recognition of interest created by

purchase or gift.--A person shall be recogni zed

as a partner for the purposes of this subtitle

if he owns a capital interest in a partnership

in which capital is a material income-producing

factor, whether or not such interest was derived

by purchase or gift from any other person.

The purpose of section 704(e) is "to harnonize the
rules governing interests in so-called famly partnerships
with those generally applicable to other forns of property
or business". S. Rept. 781, 82d Cong., 1st Sess. 39
(1951), 1951-2 C. B. 458, 485; H Rept. 586, 82d Cong., 1st
Sess. 33 (1951), 1951-2 C. B. 357, 380-381. In the case of
a famly partnership which derives incone fromthe
ownership of property, as opposed to providi ng personal
services, section 704(e) nakes it clear that the incone is
taxable to the owner of a partnership interest if he or she
is the real owner. This is true even if the owner acquired

his or her partnership interest as an intra-famly gift and

perfornms no substantial services for the partnership.
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Section 1.704-1(e)(21)(iv), Income Tax Regs.,
establishes the follow ng test for determ ni ng whet her

capital is a "material inconme-producing factor":

Capital as a material incone-producing factor.
For purposes of section 704(e)(1), the deter-
mnation as to whether capital is a materi al

i nconme- produci ng factor nmust be made by
reference to all the facts of each case.

Capital is a material income-producing factor

if a substantial portion of the gross incone

of the business is attributable to the enpl oy-
ment of capital in the business conducted by

the partnership. |In general, capital is not

a material income-producing factor where the

i ncone of the business consists primarily of
fees, conm ssions, or other conpensation for
personal services perfornmed by nenbers or

enpl oyees of the partnership. On the other

hand, capital is ordinarily a material incomne-
producing factor if the operation of the business
requi res substantial inventories or a substanti al
i nvestnment in plant, machi nery, or other equip-
nment .

See generally, Ketter v. Conm Ssioner, supra.

In viewing the fact that any inconme fromthe
enterprise in this case would be attributable to the
purchase of a winning Lotto ticket, or to the investnent of
the proceeds of a wnning ticket, and none of the incone
woul d consi st "of fees, conm ssions, or other conpensation
for personal services perfornmed by nenbers or enpl oyees of
the partnership”, it is clear that capital is a material
i ncome- producing factor in the enterprise. Sec. 1.704-

1(e)(1)(iv), Income Tax Regs. Thus, pursuant to section
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704(e), each menber of the Wnkler famly shall be
recogni zed as a partner if he or she owns a capital
interest in the enterprise. Sec. 704(e)(1).

Section 1.704-1(e)(2), Inconme Tax Regs., sets forth
basic tests to determ ne "ownership". These tests are
designed to determ ne "Wether an alleged partner who is a
donee of a capital interest in a partnership is the real
owner of such capital interest, and whether the donee has
dom nion and control over such interest”. 1d. For this
purpose, a capital "interest purchased by one nenber of a
famly from another shall be considered to be created by
gift fromthe seller, and the fair market value of the
purchased interest shall be considered to be donated
capital." Sec. 704(e)(3). The basic tests fall into five
categories: Retained controls by the transferor of the
partnership interest, indirect controls by the transferor,
participation in managenent, incone distributions, and

conduct of partnership business. Crelli v. Conmm ssioner,

82 T.C. 335, 345 (1984); sec. 1.704-1(e)(2), lIncone Tax
Regs. \Whether a person "owns" a capital interest in a
partnership is a mxed factual and | egal issue to be
determned fromthe totality of the circunstances.

Pflugradt v. United States, 310 F.2d 412, 416 (7th G

1962); Reynolds, T.C Meno. 1987-261
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Considering all of the facts and circunstances, we
find that each of the Wnkler famly nenbers did in fact
"own" a capital interest in the partnership prior to the
time Ms. Wnkler purchased the winning ticket. Each
menber of the famly contributed capital in the form of
dollar bills to purchase Lotto tickets on nore than one
occasion. Each nenber of the famly, except for
M. Wnkler, also contributed services on nore than one
occasion by going into the store to purchase the tickets.
The fam |y agreed anong thensel ves that these contributions
of capital and services were of such value to the
partnership that the contributing famly nmenbers shoul d
share in any winnings. They also agreed to joint
proprietorship and control over the tickets, and they
agreed to share the proceeds of any w nning ticket.
Finally, each of the Wnkler famly nenbers was treated
as a partner at all times during the operation of the
partnership. For exanple, each nenber of the famly
attended the neetings with M. QOehler and M. Turner and
had a say in fornulating the witten partnership agreenent.
Under these circunstances, we find that each of the famly
menbers actually owned a partnership interest as required
by section 704(e). Sec. 1.704-1(e)(2), Inconme Tax Regs.

Cf. Conmmi ssioner v. Culbertson, 337 U S. 733 (1949); S &M
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Plunmbing Co. v. Comm ssioner, 55 T.C. 702 (1971); Weeler

v. Conm ssioner, T.C. Menob. 1978-208.

The second factual question is whether Ms. Wnkler
purchased the winning Lotto ticket on behalf of the pre-
existing famly partnership. Courts typically focus on
the facts and circunstances surroundi ng the purchase of a
lottery ticket, including the intent and understandi ng of
the parties at the time of purchase, to determ ne ownership
of the proceeds of the ticket for incone tax purposes.

See, e.g., Tavares v. Conmi ssioner, 275 F.2d 369 (1st Gr.

1960), affg. 32 T.C. 591 (1959); Schultz v. Conm ssioner,

T.C. Meno. 1977-67; Dowling v. Commi ssioner, T.C Mno.

1959-169; Chelius v. Conmi ssioner, T.C Meno. 1958-29. For

exanpl e, where a taxpayer purchases a lottery ticket with
the intent and understanding that the proceeds will be
shared with one or nore other persons, the courts have
treated the proceeds of the ticket as incone to the

reci pients rather than as inconme to the purchaser. Sol onon

v. Comm ssioner, 25 T.C. 936 (1956); Huntington v.

Commi ssioner, 35 B.T. A 835 (1937); Droge v. Conm ssioner,

35 B.T.A 829 (1937); Dowing v. Comm ssioner, T.C Meno.

1959-169; Chelius v. Conmi ssioner, supra. This is true

even though the agreenent to divide proceeds is void and

unenf orceable. Tavares v. Conm ssioner, supra; Dowing
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V. Conmi ssioner. As this Court stated in Dowing v.

Conmi Ssi oner, supra:

The rule regularly applied in such circunstances
is that where a ticket on a lottery is purchased
in the nanme of one of two persons and they agree
prior to the drawing to share any w nni ngs, each
person is taxable only upon his agreed share
provi ded that the nom nal owner in fact divides
the proceeds in accordance with their agreenent,
even though the agreenent be void and unenforce-
able. * * * [Dowing v. Conm ssioner, supra
(citations omtted).]

The facts in this case are that Ms. Wnkler did not
normal Iy play ganes of chance, and she never purchased
Lotto tickets other than the famly tickets purchased in
the presence of other famly nenbers. She purchased the
W nning Lotto ticket as one of three "famly tickets" on
March 4, 1989, while she was with her daughter, Charlotte.
She took the tickets hone and placed themin a glass bow
in the china cupboard, as was customary for famly tickets.
Based upon the record in this case, we find that
M's. Wnkler purchased the winning Lotto ticket on behal f
of the famly partnership and not as her sole property. In
making this finding, we are mndful of Ms. Wnkler's gift
tax return in which she took the position that she made
gifts to her children of the value of the ticket prior to
the tine it was deternined to be the winner (i.e., $.10 to

each child). However, we accept Ms. Wnkler's testinony,
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that she signed the gift tax return on an accountant's
advi ce despite the fact that she did not intend to make a
gift of the ticket, as credible and as consistent with the
ot her facts and circunstances of this case.

Finally, we nust determ ne the Wnklers' respective
partnership interests at the time Ms. Wnkler purchased
the winning ticket. Normally, a partner's interest in the
partnership is determ ned by the partnership agreenent.
Sec. 704(a); sec. 1.704-1(a), Incone Tax Regs. In this
case, there was no witten partnershi p agreenment when
M's. Wnkler purchased the winning ticket, and the nenbers
of the Wnkler famly had not yet agreed upon specific
partnership interests. However, section 1.761-1(c), |ncone
Tax Regs., provides that "As to any matter on which [a]
partnership agreenent, or any nodification thereof, is
silent, the provisions of local |aw shall be considered to
constitute part of the agreenent."” See also sec. 1.704-
1(b)(2)(ii)(h), Inconme Tax Regs. At all relevant tines,
the Illinois Uniform Partnership Act provided that absent
agreenent to the contrary:

Each partner shall be repaid his contribution,

whet her by way of capital or advances to the

partnership property and share equally in

the profits and surplus renaining after all

l[tabilities, including those to partners, are

satisfied; and nust contribute towards the
| osses, whether of capital or otherw se,
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sustai ned by the partnership according to his

share in the profits. [Ill. Ann. Stat. ch. 106%

par. 18(a) (Smth-Hurd 1987) (enphasis added).]

Accordi ngly, under section 1.761-1(c), Incone Tax
Regs., and the Illinois Uniform Partnership Act, the
W nkl ers' partnership agreenent as it existed at the tine
M's. Wnkler purchased the winning ticket is deemed to have
required an equal distribution of partnership profits and
surplus. Therefore, at that tine, each nenber of the
Wnkler famly held a 1/7th, or a 14.29-percent, interest
in the winning Lotto ticket through the partnership.

Under the witten E & E Fam |y Partnershi p agreenent,
M. and Ms. Wnkler each received a 25-percent interest
in the "partnership's inconme and capital", and each of
the five children received a 10-percent interest. Thus,
under the E & E Fam |y Partnershi p Agreenent, M. and
Ms. Wnkler each received a 10.71-percent greater
interest, and each of the children received a 4.29-percent
| esser interest in the partnership profits and surplus than
woul d have been the case under the oral partnership
agreenent. In this situation, there is no basis on which
we can find that Ms. Wnkler made a gift to her children
and, accordingly, we reject respondent's determ nations of
gift tax deficiencies that are based upon a finding to the

contrary.
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Because we find that Ms. Wnkler did not make
taxable gifts of interests in the winning Lotto ticket,
there is no estate tax deficiency, and we need not address
petitioners' alternative contention that the Estate of
Emerson Wnkler is entitled to an increased marital
deduction. Based upon our finding that there are no tax
deficiencies in this case, we hold that petitioners are not
liable for the penalties under section 6662(a) that were
determ ned by respondent in the subject notices of

defi ci ency.

Deci sion will be entered

for petitioners.




