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PAJAK, Special Trial Judge: This case conmes before the

Court on respondent's notion to dismss for lack of jurisdiction

on the grounds that the petition was not filed within the tine

prescri bed by section 6213(a) or section 7502. Unless otherw se

i ndi cated, section references are to the I nternal

Revenue Code in

effect for the year in issue, and all Rule references are to the
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Tax Court Rules of Practice and Procedure.

Petitioners contend that respondent’'s notion to dism ss
shoul d be denied on the theory that the original notice of
deficiency was "w t hdrawn and superceded by the Statenent of Tax
Owi ng" which is the subject of their petition.

At the tinme the petition was filed with the Court,
petitioners resided in Newport Beach, California.

On June 15, 1998, respondent mailed petitioners a joint
notice of deficiency which stated that respondent had determ ned
a $10, 283 deficiency for the 1995 taxable year. The notice of
deficiency states in pertinent part that: (1) petitioners have
90 days fromthe date of the letter within which to file a
petition with the United States Tax Court, (2) the Court cannot
consider a late petition, (3) the tine to file cannot be extended
or suspended, and (4) the receipt of other information or
correspondence fromthe IRS will not change the period for filing
a petition.

Petitioners, through their accountant, contacted respondent
and requested audit reconsideration sone tine around Cctober 20,
1998. Respondent replied to petitioners on October 20, 1998, in
a letter which stated that petitioners' case would be returned to
the exam nation group for evaluation. At the bottomof this
letter is the handwitten statenent "Tinme to file a petition has

expired". The letter also clearly states that: "Correspondence
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or interview during the 90-day period does not suspend the period
for filing a petition with Tax Court in Washington, D.C. The
| ast day for filing a petition is 9/13/98". Respondent concedes,
and we hold, that the 90-day period for tinmely filing a petition
wWth respect to this notice of deficiency expired on Monday,
Septenber 14, 1998, because Septenber 13, 1998, the 90th day,
fell on a Sunday.

On January 12, 1999, respondent nmailed petitioner a letter
t hat stated:
Encl osed are two copies of a report supplenenting the

statutory notice of deficiency we sent you earlier. This
report expl ains changes we nade to our proposed adjustnents.
*

* *

| f you do not accept, you may, within the period stated
in the statutory notice, petition the United States Tax
Court for a redetermnation of your tax liability.

Thi s correspondence and consi deration of your case has
not extended the period in which you may file a petition

wth the United States Tax Court. If no petitionis filed
within the allotted time, we will assess the tax and bil
you.

Attached to the letter was an exam nation report which
showed that certain deductions were allowed, resulting in a
reduced deficiency of $8, 606.

On behalf of petitioners, their accountant w ote respondent
a letter dated January 19, 1999, which stated that the newy
determ ned anount of the deficiency had the | egal effect of
wi t hdrawi ng the notice of deficiency. Respondent did not reply

to this letter. Petitioners filed their petition based on the



- 4 -
January 12, 1999, statenment of tax owing. The petition was filed
with this Court on April 13, 1999, and the U.S. postmark on the
petition's envel ope was April 9, 1999.

Respondent filed a nmotion to dismss for |ack of
jurisdiction on the ground that the petition was not tinely
filed. Petitioners filed an opposition to respondent's notion to
dismss alleging that the notice of deficiency was w t hdrawn and
superseded by the statenent of tax owi ng on which their petition
was based. Respondent then filed a response to petitioners
opposition and denied that the revised exam nation report
(statenment of tax owing) "constituted a second notice of
deficiency that superceded or withdrew the notice of deficiency,
dated June 15, 1998". Respondent's response, citing section
6212(d), stated that once a notice of deficiency has been issued,
it may be rescinded only with the taxpayer's consent. Respondent
further stated that the June 15, 1998, notice of deficiency had
never been rescinded. Petitioners then filed a reply to
respondent's response. Petitioners restated their position and
stated that their January 19, 1999, letter to respondent
communi cated their consent to wi thdrawal of the notice of
deficiency. Respondent filed a supplenent to respondent's
response, and petitioners filed a reply and opposition to the
suppl enment. A hearing was held in San Diego, California, on

respondent’'s notion.
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The Court's jurisdiction to redeterm ne a deficiency depends
upon the issuance of a valid notice of deficiency and a tinely

filed petition. Rule 13(a), (c); Mnge v. Conm ssioner, 93 T.C.

22, 27 (1989). Section 6212(a) expressly authorizes the
Comm ssioner, after determning a deficiency, to send a notice of
deficiency to the taxpayer by certified or registered mail. A
notice of deficiency is sufficient if it is mailed to the
t axpayer at the taxpayer's |last known address. Sec. 6212(b)(1).
Pursuant to section 6213(a), the taxpayer has 90 days (or 150
days if the notice is addressed to a person outside of the United
States) fromthe date that the notice of deficiency is nailed to
file a petition with the Court for a redeterm nation of the
defi ci ency.

Section 6212(d) authorizes the Conmm ssioner, wth the
consent of the taxpayer, to rescind any notice of deficiency
mail ed to the taxpayer. |If a notice of deficiency is rescinded,
t he taxpayer has no right to file a petition with the Court based
on such a notice. Sec. 6212(d). Moreover, a notice that is
rescinded is not treated as a notice of deficiency for purposes
of section 6212(c)(1), which restricts the issuance of further
notices of deficiency. Sec. 6212(d).

The parties do not dispute that the notice of deficiency was
mailed to petitioners at petitioners' |ast known address, nor do

the parties dispute that the petition was nailed and filed nore



- b -

than 90 days after the issuance of the June 15, 1998, notice of
deficiency. |In fact, the 90-day period for filing a tinely
petition with respect to the notice of deficiency dated June 15,
1998, expired on Septenber 14, 1998. The petition was mailed to
this Court on April 9, 1999, 298 days after the mailing of the
noti ce of deficiency.

A taxpayer’s contention that the notice of deficiency was
resci nded has been argued before and has been rejected. Powell

V. Conm ssioner, T.C. Menob. 1998-108; Slattery v. Commi SSioner,

T.C. Meno. 1995-274. In Slattery we stated that:

Section 6212(d) provides that the Secretary may, with the
consent of the taxpayer, rescind any notice of deficiency
mail ed to the taxpayer. Cdearly, the statute requires

nmut ual consent by the Secretary and the taxpayer to effect a
resci ssion of a notice of deficiency.* W know of no
authority deem ng a notice of deficiency rescinded in
absence of a formal rescission.

“The Internal Revenue Service has provided gui dance to
t axpayers wishing to consent to the rescission of a notice
of deficiency. See Rev. Proc. 88-17, 1988-1 C.B. 692. This
revenue procedure requires the taxpayer to request Form
8626, Agreenent to Rescind Notice of Deficiency, which
becones effective when executed on behalf of the
Comm ssi oner.
Rev. Proc. 98-54, 1998-43 |I.R B. 7, nodifies Rev. Proc. 88-
17 by allowing the use of (in lieu of Form 8626) a docunment which
reflects the agreenent by the taxpayer and the Internal Revenue
Service to rescind the notice of deficiency. The docunent wll
not be effective unless it neets five criteria, one of which is

that it contain the signatures of both the Conm ssioner's
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del egate and the taxpayer (or the taxpayer's representative).
Rev. Proc. 98-54, 1998-43 |.R B. 7. This revenue procedure also
states that the Service will not rescind a notice of deficiency
when the 90-day period has expired without the taxpayer’s filing
a petition with the Court.

Petitioners in the present case never filed a Form 8626.
They argue that the January 19, 1999, letter witten by their
accountant to respondent provides their consent to the
rescission. The letter |acks the signature of the Comm ssioner's
del egate. In their opposition to respondent's notion to dism ss,
petitioners argue that because respondent did not reply to this
letter, the statenents are deened admtted, thereby causing a
rescission of the notice of deficiency. Petitioners have no
valid |l egal basis for this contention.

It is difficult for us to understand how petitioners could
honestly believe there was a rescission, because respondent
repeatedly notified petitioners on all correspondence that
subsequent di scussions or findings would not have any effect on
the 90-day period in which petitioners could petition for a
redetermnation. Even if petitioners actually believed there was
a rescission, "the rescission of a notice of deficiency is not a
function of the taxpayer's subjective belief. Rather, the
rescission of a notice of deficiency requires nutual consent by

t he Comm ssioner and the taxpayer, and such nutual consent nust
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be objectively apparent.” Powell v. Conm ssioner, supra. In

this case, there is no objective mani festation of nutual consent
by the parties to rescind the June 15, 1998, notice of
defi ci ency.

Contrary to petitioners’ argunent, this Court has stated
that "Further consideration of a taxpayer's case after the
mai | ing of the notice of deficiency, coupled with respondent’'s
concession of a portion of the previously determ ned deficiency,
does not result in the rescission of the notice of deficiency."

Id. (citing Hesse v. Comm ssioner, T.C Meno. 1997-333; Millings

V. Conm ssioner, T.C. Menob. 1997-114; Slattery v. Commi SSi oner,

supra). Based on all the facts, we find that the June 15, 1998,
noti ce of deficiency was not rescinded.

Petitioners' petition was filed based on their position that
the January 12, 1999, statenment of tax ow ng constituted a new
notice of deficiency. Because the June 15, 1999, notice of
deficiency was not rescinded, the statenment of tax ow ng could
not operate as a new notice of deficiency. This Court |acks
jurisdiction over a petition that is filed wwth respect to a
letter fromthe Conmm ssioner to the taxpayer, if the letter did

not constitute a notice of deficiency. Powell v. Conmm ssioner,

supra. It is clear fromrespondent's correspondence that the
statenment of tax owing was not to be construed as a new notice of

deficiency, nor did it alter the running of the 90-day peri od.
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Additionally, petitioners did not even begin to discuss audit
reconsideration with respondent until after the 90-day period had
expired.

We find that petitioners did not file their petition for
redetermnation with this Court within the tinme prescribed by
sections 6213(a) and 7502. Therefore, we lack jurisdiction to
redeterm ne the 1995 tax liability of petitioners. W grant
respondent’'s nmotion to dismss for lack of jurisdiction.

To the extent we did not discuss any of the parties’
argunents, we have considered themand find themto be w t hout
merit.

To reflect the foregoing,

An order granting respondent's

notion to disniss for | ack of

jurisdiction will be entered.




