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P participated in a conpensated work therapy
program adm ni stered by the U S. Departnent of Veterans
Affairs (VA) and, on account thereof, received a
di stribution of $16,393 fromthe VA Special Therapeutic
and Rehabilitation Activities Fund. R increased P's
gross incone by that anount on the ground that the
distribution is a paynent for services. P clains that
the distribution is a tax-exenpt veterans’ benefit
pursuant to I.R C sec. 139(a)(3) and 38 U S.C. sec.
5301 (2000).

Hel d: The distribution is a tax-exenpt veterans’
benefit.

Thomas Stylianos, Jr., for petitioner.

Ni na P. Ching, for respondent.
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OPI NI ON

HALPERN, Judge: Respondent determ ned a deficiency of
$2,460 in petitioner’s 2000 Federal inconme tax. The sole issue
for decision is whether $16, 393 received by petitioner during
2000 in connection with his participation in a work therapy
program adm ni stered by the U S. Departnent of Veterans Affairs
(VA) is includable in his gross incone for 2000. W hold that it
s not.

Unl ess otherwi se stated, all section references are to the
I nternal Revenue Code in effect for 2000.

Backgr ound

| nt r oducti on

This case was submtted for decision without trial pursuant
to Rule 122, Tax Court Rules of Practice and Procedure. Facts
stipulated by the parties are so found. The stipulation of facts
filed by the parties, with attached exhibits, is included herein
by this reference.

Resi dence

At the tinme the petition was filed, petitioner resided in

Lowel | , Massachusetts.

Participation i n Conpensated Wrk Therapy

During 2000, pursuant to a physician's prescription,
petitioner participated in (and conpl eted) a VA-adm nistered

t herapeutic and rehabilitative work program As part of his
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participation in that program petitioner undertook conpensated
work therapy. As part of that therapy, he was assigned to the
Vet erans Construction Team As a team nmenber, he worked in the
facilities departnent of M ddl esex Community Col |l ege, in Lowell,
Massachusetts. H's work included sweeping floors and noving
of fices. During 2000, petitioner received fromthe VA $16, 393
for services he provided as a part of his conpensated work
t her apy.

The Conpensated Work Therapy Program

The VA adm nisters therapeutic and rehabilitative activities
under its Conpensated Wrk Therapy (CW) program (sonetinmes just
the progranm). Mny aspects of the program are described in a
staff manual, the CWM Veterans Enpl oynent Resources Staff Program
Manual (the nmanual), prepared by staff at Edith Nourse Rogers
Menorial Veterans Medical Center, Bedford, Massachusetts. The
foll ow ng description of the programis drawn fromthe manual

The program provi des assistance to veterans unable to work
and support thenselves. Many of the veterans in the program have
hi stories of one or nore conditions such as psychiatric illness,
subst ance abuse, and honel essness. Under the program the VA
provi des a range of vocational rehabilitation services, with the
degree of structure and | evel of support provided to the
participating veteran geared to his or her needs. The goal of

the programis to assist participants in attaining i ndependence
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and vocational functioning as they return to the work
envi ronment .

The nost structure and support is provided to participants
at lower levels of psychosocial functioning, such as participants
experiencing chronic physical or psychiatric disabilities that
prevent them from sustaining regular enploynent. Those
participants are given work within a workshop or other hospital-
based setting and work between 4 and 30 hours a week at sinple
t asks.

Partici pants capabl e of working outside of a hospital, in
comunity settings, such as Federal agencies and private
busi nesses, but not prepared to take on full-tinme enploynent, or
struggling with frequent substance abuse rel apses, participate in
a day | abor pool, where work appropriate to the participants’
| evel s of commtnent and ability is provided.

Participants able to commt to continuous full-time
communi ty- based enpl oynent, and who denonstrate appropriate work
et hics and behavior, can be assigned to a range of activities,
such as adm ni strative support, data entry, |andscaping,
accounting, and construction. A participant at this |evel
interested in, or with experience in, the construction trades,
may be assigned to the Veterans Construction Team Menbers of
the Veterans Construction Team are assigned to construction

projects both inside and outside the VA hospital system
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Participants capable of transitioning to conpetitive
enpl oynent are provided individual placenment and support services
that are necessary to obtain and keep conpetitively obtained
enpl oynent .

The manual provides the follow ng summary about what is
t her apeuti c about conpensated work therapy: “In sum the social
systemthat is inherent in the work-setting[] can be a mgjor
restorative feature that fosters the devel opnment of the
relationships, work ethics, and skills needed to function
optimally in society.”

38 U.S.C. Section 1718 (2000)

The parties agree that, during 2000, the CWM program was
operated pursuant to 38 U.S.C. section 1718 (2000) (when
di scussed, rather than cited, “section 1718", with all references
to the year 2000). Title 38 of the United States Code (title 38)
is concerned with veterans’ benefits. Section 1718 is entitled

“Therapeutic and rehabilitative activities”. Anong other things,

section 1718 authorizes the Secretary to enter into contracts
with third parties to provide therapeutic work for patients in VA
health care facilities. 38 U S.C. sec. 1718(b)(1) and (2).
Section 1718(c) (1) establishes a fund, the *“Departnment of
Veterans Affairs Special Therapeutic and Rehabilitation
Activities Fund” (VA Special Therapeutic and Rehabilitation

Activities Fund), fromwhich distributions are to be made to
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patients for therapeutic work, “at rates not |ess than the wage
rates specified in the Fair Labor Standards Act (29 U . S.C. 201 et
seq.) and the regul ations prescribed thereunder for work of
simlar character.” 38 U S.C. sec. 1718(c)(2).

Section 1718(f)(3) provides that, for purposes of 38 U S. C
chapter 15, a distribution to a patient fromthe VA Speci al
Therapeutic and Rehabilitation Activities Fund is to be
considered a donation froma public or private relief or welfare
organi zation.!?

The conplete text of section 1718 is set forth in an
appendi x to this report.

The Notice of Deficiency

The principal adjustnment giving rise to the deficiency
determ ned by respondent is his addition of $16,393 to the anpunt
of gross incone reported by petitioner for 2000. That adjustnent
is explained as reflecting information reported by the VA to the

| nternal Revenue Service (IRS) on an I RS Form 1099- M SC.

! Tit. 38 US.C. ch. 15 (2000) is concerned with certain
pensi on benefits of veterans and their survivors. Sone of those
pensi on benefits are reduced by the recipient’s annual incone.
See, e.g., 38 U S C secs. 1521(b) (veteran’s annual incone),
1541(b) (surviving spouse’s annual inconme). Tit. 38 U S C sec.
1503(a) describes how “annual inconme” is determ ned for purposes
of those Iimtations. Paragraph (1) thereof provides that
“donations frompublic or private relief or welfare
organi zati ons” are excluded in determ ning annual incone.
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Di scussi on

| nt roducti on

The starting point in determning a taxpayer’s Federal
income tax liability for any taxable year is the conputation of
gross incone. The term“gross incone” is defined in section 61
Conpensation for services is includable in gross income unless
excluded by law. See sec. 61(a)(1l); sec. 1.61-2(a)(1l), Incone
Tax Regs. The parties have stipulated (and we have found
accordingly) that, during 2000, petitioner received $16, 393 for
his services provided under a VA CWM program Petitioner argues
that the receipt is excluded by |aw fromhis gross incone because
it constitutes paynent of a tax-exenpt veterans’ benefit.
Respondent di sagrees, arguing that it constitutes conpensation
for petitioner’s services.

1. Bases of Parties’ Argunents

A. Petitioner’s Argunent

Petitioner relies on 38 U S.C. section 5301(a) (2000). As
stated, title 38 is concerned with veterans’ benefits. Section
5301 thereof is entitled “Nonassignability and exenpt status of
benefits”. 1In pertinent part, 38 U S. C section 5301(a) (2000)
provi des: “Paynents of benefits due or to becone due under any
| aw adm ni stered by the Secretary [of Veterans Affairs] * * *
made to, or on account of, a beneficiary shall be exenpt from

taxation”. That exenption is cross-referenced in the Internal
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Revenue Code, section 139(a)(3), as an exenption fromincome with
respect to veterans’ benefits.

Petitioner also relies on Rev. Rul. 72-605, 1972-2 C. B. 35,
wherein the Comm ssioner ruled with respect to the al nost
identical |anguage in a predecessor version of 38 U S.C. section
5301 (2000): “[Playnents of benefits under any |aw adm ni stered
by the Veterans’ Adm nistration are excludable fromthe gross
i ncone of a recipient under section 61 of the Code.”

B. Respondent’s Ar gunent

Respondent does not dispute that petitioner participated in
the CM program for therapeutic reasons, or that, because he
participated in the program he received a distribution of
$16, 393 from of the VA Special Therapeutic and Rehabilitation
Fund. Respondent argues that petitioner overstates his case when
he argues that noney is a benefit and, by that fact alone, is
exenpt fromtaxation to petitioner under the general exenption
for veterans’ benefits found in section 5301 of title 38.
Respondent adds: “The nonies paid to the petitioner for his
participation in the programare unlike those paynents nade to
t axpayers under | egislatively-provided-social -wel fare-benefit
prograns, which are excludable fromgross incone.”

I n support of that argument, respondent refers us to a set
of his revenue rulings exenplifying paynents excludable from

gross incone not pursuant to the provision of any statute but
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pursuant to the Comm ssioner’s policy to exclude fromincone nost
Government benefits and other wel fare paynents. That set of
revenue rulings conprises Rev. Rul. 63-136, 1963-2 C.B. 19
(benefit paynents nmade to individuals undergoi ng enpl oynent
training or retraining under certain Federal acts dealing with
unenpl oynent and underenpl oynent), Rev. Rul. 57-102, 1957-1 C. B
26 (paynents to the blind), Rev. Rul. 74-74, 1974-1 C B. 18
(awards to crine victins and their dependents), Rev. Rul. 74-205,
1974-1 C. B. 21 (replacenent housing paynents to aid displaced
i ndividuals and their famlies), Rev. Rul. 75-271, 1975-2 C B. 23
(assi stance paynents to lower incone famlies enabling themto
acquire hones), and Rev. Rul. 98-19, 1998-1 C. B. 840 (rel ocation
paynments nmade to flood victins).

Respondent di stingui shes the paynents addressed in those
rulings fromdistributions nade under the CW program on the
ground that a recipient nust work in order to receive a
distribution in the latter case. That, argues respondent, places
the paynent squarely within the definition of incone found in
section 61 and section 1.61-2(a)(1), Incone Tax Regs.

Respondent also relies on Rev. Rul. 65-18, 1965-1 C. B. 32.
That ruling addresses the inclusion in incone of remuneration a
patient or nmenber receives for the work he perforns for the

Vet erans’ Adm ni stration under 38 U S.C. section 618 (Supp. V,
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1962), a predecessor provision to section 1718.2 It holds that
the receipt is a paynent for services rendered even though it is
i ntended for therapeutic or rehabilitative purposes, and, because
it is a paynent for services, it is included in the recipient’s
gross i ncone.

[, Di scussi on

A. Exenpti on

We are faced with a question of statutory construction.
Wil e section 61(a) states that the term“gross i ncone” neans
“all income from whatever source derived’, and specifically
includes within that nmeaning “[c]onpensation for services”,
section 139(a)(3) exenpts “[b]enefits under | aws adm ni stered by
the Veterans’ Adm nistration”, and directs us to 38 U S. C
section 5301 (2000).®* |If the distribution petitioner received
does in fact constitute a “benefit” payable under a | aw
adm nistered by the VA then, by law, it is excludable from
petitioner’s gross incone as a tax-exenpt veterans’ benefit.

Because the parties are in agreenent that: (1) petitioner

2 The Veterans’ Adm nistration was redesignated the
Department of Veterans Affairs by the Departnent of Veterans
Affairs Act, Pub. L. 100-527, sec. 2, 102 Stat. 2635 (1988). W
shall use the initials “VA” to refer both to the Veterans’

Adm ni stration and the Departnent of Veterans Affairs, the
referent being determ ned by context.

3 W assunme that Congress’s failure to amend sec. 139(a)(3)
to redesignate the Veterans’ Adm nistration the Departnent of
Veterans Affairs is an oversight that is of no significance to
this case.
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participated in the CM program a veterans’ program adm ni stered
by the VA and, on account thereof, (2) he received a
distribution fromthe VA Special Therapeutic and Rehabilitation
Activities Fund established pursuant to section 1718(c) (1)
(sonetines, sinply, the distribution), we are left only to
determ ne whether the distribution constitutes a veterans’
“benefit” within the neaning 38 U S.C. section 5301(a) (2000).

B. Principles of Statutory Construction

As a general matter, if the |language of a statute is
unanbi guous on its face, we apply the statute in accordance with
its ternms, without resort to extrinsic interpretive aids such as

| egislative history. E. g., Garber Indus. Holding Co. V.

Commi ssioner, 124 T.C. 1 (2005), affd. 435 F. 3d 555 (5th Cr

2006). Accordingly, our initial inquiry is whether the | anguage
of 38 U S.C. section 5301(a) is so plain as to permt only one
reasonabl e interpretation insofar as the question presented in

this case is concerned. See, e.g., Robinson v. Shell G| Co.,

519 U. S. 337, 340 (1997). That threshold determ nation nust be
made with reference to the context in which such | anguage
appears. 1d. at 341.

We al so keep in mnd that, when interpreting statutes
relating to veterans, Federal veterans’ benefit statutes are to
be liberally construed for the benefit of a returning veteran,

see Coffy v. Republic Steel Corp., 447 U. S. 191, 196 (1980), and
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any interpretive doubt is to be resolved in the veteran's favor,

e.g., Natl. Og. of Veterans’ Advocates, Inc. v. Secy. of VA 330

F.3d 1345, 1350 (Fed. Cir. 2003), so long as that interpretation
does not override the clear neaning of a particul ar provision,

e.g., Disabled Am Veterans v. Gober, 234 F.3d 682, 692 (Fed.

Gr. 2000).

C. Language of 38 U.S.C. Section 5301(a) (2000)

Wth [imted exceptions, section 5301(a) of title 38 (2000)
exenpts fromtaxation benefit paynents made pursuant to any | aw
adm ni stered by the VA. One exception (inapplicable here) is
that “the exenption * * * as to taxation [shall not] extend to
any property purchased in part or wholly out of such paynents.”
Id. A second exception (also inapplicable here) exposes paynents
of veterans’ benefits to | evy for unpaid Federal taxes. 38
U S C sec. 5301(d). There are no other exceptions to the
exenption fromtaxation, and title 38 (2000) contains no
definition of the term*®“benefit” particular to the exenption.
The text of 38 U S.C. section 5301(a) (2000) is set forth in the

mar gi n. *

4 Sec. 5301(a) of title 38 (2000) reads in full:

Sec. 5301. Nonassi gnability and exenpt status of
benefits

(a) Paynents of benefits due or to becone due
under any |aw adm ni stered by the Secretary shall not
be assignable except to the extent specifically
(continued. . .)
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Since there is nothing on the face of 38 U S.C. section
5301(a) (2000) that indicates that Congress intended the term
“benefit” to have anything other than a common neani ng, we
consider dictionary definitions of the termto informourselves
of the definition that Congress may have had in mnd. Excluding
meani ngs that are obviously inappropriate (e.g., “an
entertai nment or social event”), Webster’'s Third New
International Dictionary defines the term“benefit” as (1)
“sonet hing that guards, aids, or pronotes well being” or “useful
aid”, and (2) “PAYMENT, G FT, as a : financial help in tinme of
si ckness, old age, or unenploynent * * * ¢ : a cash paynent or

service provided for under an annuity, pension plan, or insurance

4(C...continued)

aut hori zed by | aw, and such paynents nmade to, or on
account of, a beneficiary shall be exenpt from
taxation, shall be exenpt fromthe claimof creditors,
and shall not be liable to attachnment, |evy, or seizure
by or under any |egal or equitable process whatever,
either before or after receipt by the beneficiary. The
precedi ng sentence shall not apply to clains of the
United States arising under such |aws nor shall the
exenption therein contained as to taxation extend to
any property purchased in part or wholly out of such
paynments. The provisions of this section shall not be
construed to prohibit the assignnent of insurance

ot herwi se aut horized under chapter 19 of this title, or
of servicenen's indemity. For the purposes of this
subsection, in any case where a payee of an educati onal
assi stance all owance has designated the address of an
attorney-in-fact as the payee's address for the purpose
of receiving a benefit check and has al so executed a
power of attorney giving the attorney-in-fact authority
to negoti ate such benefit check, such action shall be
deened to be an assignnment and is prohibited.
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policy”. Webster’s Third New International D ctionary 204
(2002) .

The relevant definitions in The American Heritage Dictionary
of the English Language are simlar, but with some variation in
the second case, viz: “(2) A paynent nade or an entitlenent
avai l abl e in accordance wth a wage agreenent, an insurance
policy, or a public assistance program” The Anerican Heritage
Dictionary of the English Language 168 (4th ed. 2000).

Both Merriam Webster’s Collegiate Dictionary and Merriam
Webster’s Online Dictionary include the followng definition: *“a
service (as health insurance) or right (as to take vacation tine)
provi ded by an enployer in addition to wages or salary”.

Merriam Webster’s Collegiate Dictionary 114 (11th ed. 2003) and
Merriam Webster’s Online Dictionary, http://aolsvc.nerriam
webst er. aol . com mwmwod-aol . htm (l ast visited Feb. 26, 2007).

Those definitions are instructive. W conclude the
followng: The term*®“benefit” is commonly understood to include
t hi ngs both tangi ble and i ntangi ble. |ndependence and vocati onal
functioning are anong the intangi ble benefits intended for
participants in the CM program Although the term “benefit” is
not synonynous with the term “paynent”, nmany paynents are
benefits, including paynents that constitute itenms of gross
income, e.g., fringe benefits, pensions and annuities. See sec.

61(a) (1) (fringe benefits), (9) (annuities), (11) (pensions).
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Wet her paynents for services are considered benefits appears an
open question, though at |east The Anerican Heritage Dictionary
of the English Language supports that view Dictionary
definitions of the term“benefit” do not allow us to elimnate
fromthe nmeaning of the term “paynents received in connection
with the performance of services” (as respondent inplicitly
argues). W next | ook to see whether Congress understood the
term“benefit” to include a paynent of the sort at issue here.

D. Cont ext

While the titles of statutes and statutory headi ngs cannot
limt the plain neaning of statutory text, they are of sonme use
for interpretative purposes when they shed sonme |ight on

anbi guous words or phrases. Bhd. of RR Trainnen v. B8O R R

Co., 331 U S. 519, 528-529 (1947).

Title 38 (2000) is entitled “VETERANS BENEFITS’. Section
1718 falls within the follow ng subdivisions of title 38: part
|1, “CGENERAL BENEFI TS’; chapter 17, “HOSPI TAL, NURSI NG HOVE,
DOM ClI LI ARY, AND MEDI CAL CARE’; and subchapter 11, *“HOSPI TAL,
NURSI NG HOVE, OR DOM Cl LI ARY CARE AND MEDI CAL TREATMENT”. As

stated, section 1718 is entitled “Therapeutic and rehabilitative

activities”. As pertinent to the statutory hierarchy, section
1718 therapeutic work prograns clearly fall within the anbit of
medi cal benefits (nedical care and nedical treatnment) provided to

veterans. Distributions fromthe VA Special Therapeutic and
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Rehabilitation Activities Fund are nested within a series of
provi sions dealing wth benefits. There is a canon of
construction, noscitur a sociis (Latin: “it is known by its
associ ates”), holding that the neaning of an unclear word or
phrase should be determ ned by the words i mmedi ately surroundi ng
it. Black’s Law Dictionary 1087 (8th ed. 2004); see also, e.qg.,

Jarecki v. GD. Searle & Co., 367 U S. 303, 307 (1961). While

Congress has failed to tell us whether distributions fromthe VA
Speci al Therapeutic and Rehabilitation Activities Fund are to be
consi dered benefits, the placenent of section 1718 in the m dst
of so many benefit provisions supports the inference that such
distributions are to be considered benefits. Contextually, the
di stributions are benefits.

E. Hi story of 38 U.S.C. Section 5301(a)

The history of a statute may be hel pful in resolving

anbiguities therein. E. g., Anderson v. Comm ssioner, 123 T.C.

219, 233 (2004), affd. 137 Fed. Appx. 373 (1st Gir. 2005).
Section 5301 (2000) of title 38 both limts the

assignability of veterans’ benefits and exenpts those benefits

fromtaxation. Wile the provision has deep roots,® its

> The tax exenption for VA benefits originated as an
amendnent to the Bureau of War Ri sk Insurance Act, which
begi nning in 1917, provided certain benefits for nenbers of the
Armed Forces. See Act of Cct. 6, 1917, ch. 105, sec. 311, 40
Stat. 408. The initial anmendnment, which provided an exenption
fromtax for certain death and disability benefits, was | ater
(continued. . .)
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| egislative history is sparse. What history there is recogni zes
two purposes: to “‘avoid the possibility of the Veterans’
Adm nistration * * * peing placed in the position of a collection
agency’” and to “‘prevent the deprivation and depletion of the
means of subsistence of veterans dependent upon these benefits as

the nmain source of their incone.’”” Rose v. Rose, 481 U S. 619,

630 (1987) (addressing the assignability limtations of the
provi sion and quoting S. Rept. 94-1243, at 147-148 (1976),
reprinted in 1976 U S.C.C. AN 5241, 5369, 5370). Wile the
second of those purposes is sonewhat hel pful to petitioner, we do
not believe that the legislative history of 38 U S.C. section
5301 (2000) resolves the question before us.

We proceed to consider what we can determ ne about section

1718. In conparison to the legislative history of 38 U S.C.

5(...continued)
enlarged to include all allotnments and famly all owances,
conpensation, and insurance payabl e under the Act. See Act of
June 25, 1918, ch. 104, sec. 2, 40 Stat. 609. That exenption
subsequent |y becane sec. 22 of the World War Veterans’ Act, 1924,
ch. 320, 43 Stat. 607, 613, which consolidated several different
veterans’ benefits laws into a single statute. Ch. 320, sec. 22,
43 Stat. 613, however, was repealed in 1935, and in its place
Congress enacted a new statute providing a broad tax exenption
for benefits payable “under any of the laws relating to
veterans.” See Act of Aug. 12, 1935, ch. 510, sec. 3, 49 Stat.
609. That provision was codified in 38 U.S.C. sec. 3101(a)
(1958), the predecessor statute to 38 U . S.C. sec. 5301(a)(1)
(2000). See Manocchio v. Conm ssioner, 78 T.C. 989, 996 (1982)
(setting forth the history of the exenption through its
appearance in 38 U S. C. sec. 3101(a) (1958)), affd. 710 F.2d 1400
(9th CGr. 1983).
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section 5301 (2000), the legislative history of section 1718 is
abundant .

F. Hi story of Section 1718

1. Public Law 87-574

In 1991, 38 U S.C. section 1718 was redesignated as such by
Departnent of Veterans Affairs Codification Act, Pub. L. 102-83,
section 5(a), 105 Stat. 406 (1991). Prior to its redesignation,
the section was 38 U.S. C. section 618.

Section 618 was added to title 38 by Act of Aug. 6, 1962,
Pub. L. 87-574, section 2(1), 76 Stat. 308. As so added, 38
U S.C section 618 is set forth in the margin.® In pertinent
part, it authorizes the Adm nistrator of the VAto utilize the
services of patients in VA hospitals for “therapeutic and
rehabilitative purposes at nom nal renuneration”, but wthout

giving them status as enpl oyees of the United States.

6 38 U S.C. sec. 618 (Supp. V, 1962) provides:

Sec. 618. Therapeutic and rehabilitative activities

The Adm ni strator, upon the reconmmendati on of the
Chief Medical Director, may utilize the services of
patients and nenbers in Veterans’ Adm nistration
hospitals and domciliaries for therapeutic and
rehabilitative purposes, at nom nal renuneration, and
such patients and nenbers shall not under these
ci rcunst ances be held or considered as enpl oyees of the
United States for any purpose. The Adm nistrator shall
prescri be the condition for the utilization of such
servi ces.
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S. Rept. 1693, 87th Cong., 2d Sess. (1962), reprinted at
1962 U.S.C.C AN 2101, is the report of the Commttee on Labor
and Wl fare that acconpanied H R 8992, 87th Cong., 2d Sess.
(1962), which, when enacted, becane Pub. L. 87-574, and added 38
U S. C section 618. The report states that the bill (H R 8992)
was suggested and formally transmtted to the Congress by the VA
S. Rept. 1693, supra. The report further states that the bill
relates entirely to certain adm nistrative provisions affecting
t he Departnent of Medicine and Surgery of the VA and it
descri bes the provision that would becone 38 U. S.C. section 618
(Supp. V, 1962) as “specifically [authorizing] the use of the
services of patients and nenbers in Veterans’ Adm nistration
hospitals and domciliaries, for therapeutic and rehabilitative
pur poses, W thout conferring an enpl oynent status.” 1d.

A comruni cation fromJ.S. deason, Jr., Admnistrator of the
VA, transmtting to the Senate a draft of a bill that becane H R
8992, is contained in the report. 1d. In pertinent part,
Adm ni strator d eason states:

There is an inconsistency between Federal enployee

status, with its statutory and regul atory requirenents,

and the basic concept of the nenber-enploynent program

as a neans toward the nedical, psychological, and

social rehabilitation of the veteran. This

i nconsi stency is highlighted by the fact that

participants in the programare not eligible for such

Federal enpl oynent benefits as retirenent, insurance,

or unenpl oynent conpensation, and yet they have been

held to come within the purview of certain other
statutory enpl oyee prograns.
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The proposed anmendnent woul d avoi d confusion and
controversy which has sonetines arisen in connection
with the application to such persons of various
statutes, regulations, or bills relating to Federal
enpl oyees. It would enable the Veterans’

Adm nistration to prescribe the conditions and benefits
which will best serve the therapeutic and
rehabilitative objectives of the program

S. Rept. 1693, supra, 1962 U S.C.C. A N at 2103 (enphasis added).

2. Veterans Omibus Health Care Act of 1976

Vet erans Omi bus Health Care Act of 1976, Pub. L. 94-581,
section 105(a)(3), 90 Stat. 2845, added to section 618 of title
38 provisions substantially the sane as those in subsections (b)
through (e) of section 1718. S. Rept. 94-1206 (Part 1) (1976),
reprinted in 1976 U S.C C. A N 6355, is a portion of the report
of the Commttee on Veterans’ Affairs that acconpanied S. 2908,
94th Cong., 2d Sess. (1976), which, substantially in the form of
H R 2735, 94th Cong., 2d Sess. (1976), was enacted as Pub. L.
94- 581.

The report states that anong the purposes of S. 2908 is the
clarification of the VA's authority to enter into arrangenents
with private industry and nonprofit corporations to supply work
projects for patient workers and to establish a revolving fund to
recei ve and di shurse funds in connection with such work. S
Rept. 94-1206 (Part 1), supra at 57, 1976 U S.C.C. A N at 6357.
The report refers to such work as being part of the VA s
conpensat ed work-therapy program and descri bes that program as

bei ng carried out under the VA's nmedical care authority and
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having existed in some formin the VA since the late 1930s. |d.
at 113, 1976 U.S.C.C A N at 6405. The report distinguishes the
CW programfromthe incentive therapy (I T) programthen
authorized in 38 U S.C. section 618 (in 2000, substantially,
section 1718(a)). The report distinguishes the two prograns not
on therapeutic and rehabilitative grounds but on the grounds that
patients participating in the IT programare paid from
appropriated funds and generally performtasks of a custodial or
clerical nature at adm nistration health care facilities. |1d.

The report describes the operation of the COM program as
follows: “VA patients performwork on the projects as a
medi cally therapeutic activity, and are supervi sed by VA nedi cal
personnel. Participating patients are paid fromthe proceeds of
the contract.” 1d. Appended to the report is a report of the VA
requested by the Conmttee on Veterans’ Affairs on nedical bills
pendi ng before the commttee. That report (the VA report)
contains a section-by-section analysis of S. 2908, supra. The VA
Report explains in sonme detail the goals and value of the VA's
therapeutic and rehabilitative work progranms as nedical
treat nent:

The val ue of conpensated work prograns as a therapeutic
nmodal ity is widely acknow edged. They provi de therapeutic
(psychosoci al and/or physical) rehabilitation of the
participant. Participation induces notivation, heightens
sel f-esteem and breaks institutional patterns through the
use of renmunerative work with the expectation of either

increasing the participant’s potential for adjustnent to the
comunity, or preventing regression from present functional
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level. It reinforces through the use of well-established
notivational principles (‘rewards’), nodifications or
devel opnent of attitudes, habits, skills, and behaviors
necessary to attain or maintain a maxi mumlevel of social
and psychol ogi cal adj ust nent.

S. Rept. 94-1206 (Part 1), supra at 181, 1976 U.S.C.C A N at
6472.

3. Veterans' Benefits |Improvenent and Heal th-Care
Aut hori zation Act of 1986

Vet erans’ Benefits |Inprovenent and Heal t h-Care Authori zation
Act of 1986, Pub. L. 99-576, section 205, 100 Stat. 3256, anmended
38 U.S.C. section 618 in response to a concern anong veterans
that paynents for participation in incentive therapy and CAT
prograns were considered as inconme in determning eligibility
for, or nonthly rates of, non-service-connected disability
pensi ons paid under chapter 15 of title 38. See Senate/House
Expl anatory Statenment of the Proposed Conprom se Agreenent on
H R 5299, The Proposed Veterans’ Benefits |Inprovenment and Heal th
Care Aut horization Act of 1986, 132 Cong. Rec. 29451, 29453 (Cct.
8, 1986). The anmendnents identified funds received by
individuals as a result of their participation in therapeutic or
rehabilitative activities carried out under 38 U S.C. section 618
as “distributions” (in substitution for the terns “paynents”,
“wages”, or “renuneration”) and provided that, for purposes of
chapter 15 of title 38, those distributions be considered
donations frompublic or private relief organizations, which, for

pur poses of former section 503(a)(1l) of title 38, are not
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consi dered incone for pension purposes. 1d. Those anendnents
survive in section 1718.

4. Di scussi on

Qur exam nation of the history of section 1718 convi nces us
that, while the VA expects a participant in the CM programto
wor k, and in exchange for that work agrees to pay hima sum of
nmoney, the point of the exchange is not to effect a market-driven
exchange of |abor for value. Indeed, a VA staff manual
descri bing the CM program describes it as providing assistance
to veterans unable to work and support thenselves. The nanual
further states that nany of the veterans in the program have
hi stories of one or nore conditions such as psychiatric illness,
subst ance abuse, and honel essness. W need no authority for the
proposition that an enpl oyer does not normally engage an
individual to work in order to provide himwth therapy or to
rehabilitate him That, however, is the point of the VA s work
t herapy programs, as the VA Administrator, J.S. deason, Jr., is
gquot ed above as stating: “[T]he basic concept of the nenber-
enpl oynent program [is] as a neans toward the nedi cal
psychol ogi cal, and social rehabilitation of the veteran”. S.
Rept. 1693, supra. That point was understood in 1976 by the
Comm ttee on Veterans Affairs, which, as set forth above, in
reporting favorably on S. 2908 (which established a statutory

basis for the CM program, stated: “VA patients performwork on
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the projects as a nedically therapeutic activity, and are
supervi sed by VA nedical personnel.” The VA report, appended to
the commttee’'s report, describes the conpensatory aspect of the
CW programas “[reinforcing] through the use of well-established
notivational principles (‘rewards’), nodifications or devel opnent
of attitudes, habits, skills, and behaviors necessary to attain
or maintain a maxi num | evel of social or psychol ogical
adjustnment.” S. Rept. 94-1206 (Part 1), supra at 181, 1976
USCCAN at 6472. W believe that, over the years, Congress
has understood that the principal benefits to participants in VA
t herapeutic work prograns are nedical and not pecuniary. It is
reasonabl e to assune that that understanding played a role in
Congress’s 1986 decision to recast paynents made to participants
in VA therapeutic work prograns as “distributions” (and not
“paynents”, “wages”, or “renuneration”) and to provide that those
di stributions not be considered incone for certain pension
pur poses. See discussion of Veterans’ Benefits |nprovenent and
Heal t h- Care Aut horization Act of 1986 supra in section Il1.F. 3.
of this report.

Wil e petitioner was conpensated with a distribution from
t he VA Special Therapeutic and Rehabilitation Activities Fund for
the services he rendered, we are inclined to conclude that
distributions of that class are not sinply paynents for services

rendered. There is a welfare (nonconpensatory) aspect to them
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that inclines us to classify themas benefits along with other
paynents, such as education, training, and subsistence all owances
(1 ncludi ng work-study all onances, see 38 U S.C. sec. 3537), that
are tax-exenpt on account of 38 U S.C section 5301(a) (2000).°
Bef ore we reach a final conclusion, however, we | ook to
additional interpretative guidance available to us.

G VA . Gen. Couns. Prec. 64-90

The VA is the agency charged wwth the interpretation and
adm nistration of laws pertaining to veterans’ benefits. The
general counsel of the VA may issue a witten |l egal opinion (a
CGeneral Counsel Precedent Opinion) involving veterans’ benefits
under laws adm nistered by the VA that is conclusive as to all VA

officials and enpl oyees with respect to the matter at issue.® VA

" In IRS Pub. 525, Taxable and Nontaxable I ncone 14 (2006),
the Service includes anong a description of nontaxable veterans’
benefits “[e]ducation, training, and subsistence all owances”.

8 See 38 CF.R sec. 14.507(b), providing:

A witten | egal opinion of the General Counsel

i nvol ving veterans’ benefits under |aws adm ni stered by

the Departnent of Veterans Affairs which, in the

j udgnment of the General Counsel or the Deputy General

Counsel acting as or for the CGeneral Counsel,

necessitates regulatory change, interprets a statute or

regul ation as a matter of first inpression, clarifies

or nodifies a prior opinion, or is otherw se of

significance beyond the matter at issue, may be

desi gnated a “precedent opinion” for purposes of such

benefits. Witten | egal opinions designated as

precedent opinions under this section shall be

consi dered by Departnent of Veterans Affairs to be

subject to the provisions of 5 U S.C. 552(a)(1). An
(continued. . .)
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. Cen. Couns. Prec. 64-90, 1990 W 605252 (the opinion),
addresses the appropri ateness of paying directly to inconpetent
patients for whom guardi ans have been appoi nted the nom nal
remuneration to which the patients are entitled for participating
in therapeutic and rehabilitative prograns established pursuant
to 38 U S.C. section 618 (the predecessor of section 1718). The
opi ni on concl udes that such direct paynents are appropriate. 1In
reachi ng that conclusion, the opinion considers the |egislative
hi story of the Act of Aug. 6, 1962, Pub. L. 87-574, section 2(l),
76 Stat. 308, adding 38 U.S.C. section 618 (“legislation * * *
sponsored and enacted at the request of the VA’). The opinion
st at es:
The words “nom nal renuneration” as used in the

statute are interpreted to nean a token grant of noney

in the nature of a “gratuity” or an “award,” in an

anount to be determ ned adm nistratively, payable by

the VA to the patient or nmenber as a part of the

expense of the therapeutic and rehabilitation program

as distinguished from*®“salary or wages” or “earnings”

or an additional nonetary “benefit” to the veteran.

The | anguage of section 618 nmakes it abundantly cl ear

that paynents thereunder are not intended as a

consideration for the services rendered but rather as
an i nducenent to selected patients and nenbers to enter

8. ..continued)

opi ni on designated as a precedent opinion is binding on
Departnent officials and enpl oyees in subsequent
matters involving a | egal issue decided in the
precedent opinion, unless there has been a nateri al
change in a controlling statute or regulation or the
opi ni on has been overruled or nodified by a subsequent
precedent opinion or judicial decision.
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into activities which will assist themin regaining
self-reliance and aid in their return to normal life.

I n other words, such paynents are nerely one nore
"tool" available to the professional personnel of DM &
S for use in the treatnent of patients and nenbers
Paynents under section 618 are an expense for nedical
care and are chargeable to appropriations for the

nedi cal care program They do not fall wthin the
category of benefits otherw se payable to a guardi an.

VA Op. Gen. Couns. Prec. 64-90, supra (enphasis added).

Vet erans Omi bus Health Care Act of 1976, Pub. L. 94-581,
section 105(a)(3), 90 Stat. 2845, replaced the provision calling
for the paynent of nom nal renuneration with one calling for
paynents at rates not |ess than specified in the Fair Labor
St andards Act of 1938 (29 U S.C. section 201, et seqg.). W have
found no indication that, by that change, Congress intended to
change the nature of the paynent as a gratuity or award, and,

i ndeed, in the ruling, the VA General Counsel took no notice of
t hat change in 1990.

The VA CGeneral Counsel’s convictions that patients are not
bei ng reconpensed for services and the paynents to themare an
expense for nedical care reinforces our conclusion that
distributions fromthe VA Special Therapeutic and Rehabilitation
Activities Fund are not nerely paynents for services rendered.

H. Respondent’s Argunents

Respondent di sti ngui shes paynents made to taxpayers under
| egi sl ativel y-provi ded-soci al -wel fare-benefit progranms (which

respondent has rul ed are excludable frominconme) from
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distributions fromthe VA Special Therapeutic and Rehabilitation
Fund on the ground that a recipient nust work in order to receive
a distribution in the |ater case. Paynents for work, argues
respondent, are squarely within the definition of gross incone
found in section 61 and section 1.61-2(a)(1), Incone Tax Regs.

Wiile it is true that the definition of gross incone
i ncl udes paynents for work, see sec. 61(a)(1l), respondent’s
argunent ignores the introductory | anguage of section 61(a)(1):
“Except as otherwise provided in this subtitle”. |Indeed, section
61(a)(11) includes pensions as an itemof gross inconme. Section
139(a)(3), however, directs us to 38 U . S.C. section 5301 for an
exenption for benefits under |aws adm ni stered by the VA
Respondent has acknow edged that veterans’ pensions are
excl udabl e fromgross incone as a veterans’ benefit. Rev. Rul.
72-605, 1972-2 C.B. 35. The fact that a distribution fromthe VA
Speci al Therapeutic and Rehabilitation Fund may fit the
description of an itemnormally classified as an item of gross
i ncome does not necessarily nmean that the distribution is an item
of gross incone for which no exenption is afforded by section
139(a)(3) and 38 U.S.C. section 5301 (2000).

Respondent relies specifically on Rev. Rul. 65-18, 1965-1
C.B. 32, which addresses the inclusion in income of renmuneration
a patient or nenber receives for the work he perfornms for the VA

under 38 U.S.C. section 618 (Supp. V, 1962), a predecessor
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provision to section 1718. It holds that the receipt is a
paynment for services rendered even though it is intended for
t herapeutic or rehabilitative services, and, because it is a
paynment for services, it is included in the recipient’s gross
i ncone. Revenue rulings are generally not accorded deference by

the Court. E. g., MlLaulin v. Conm ssioner, 115 T.C 255, 263

(2000), affd. 276 F.3d 1269 (11th Gr. 2001). W may, however,
take a revenue ruling into account where we judge the underlying
rationale to be sound. 1d. W do not judge that to be the case
her e.

Rev. Rul. 65-18, supra, appears to have been issued in
response to the addition of section 618 to title 38 by the Act of
Aug. 6, 1962, section 2(1), 76 Stat. 308 (discussed supra in
section IIl.F.1 of this report). The ruling acknow edges
Congress’s purpose, as set out in S. Rept. 1693, 87th Cong., 2d
Sess. (1962), of avoiding confusion and controversy with respect
to the Federal enployee status of patients participating in a
t herapeutic program and states that the | aw enables the VA to
prescribe the “conditions and benefits” that will best serve the
t herapeutic and rehabilitative objectives of the program Rev.
Rul . 65-18, 1965-1 C.B. at 33. The ruling gives no consideration
to the question of whether the renmuneration in question
constitutes an exenpt veterans’ benefit within the nmeaning of the

appl i cabl e predecessors of section 139(a)(3) and 38 U.S. C
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section 5301(a) (2000); i.e., section 122(a)(4) (1965) of the
I nt ernal Revenue Code of 1954 and 38 U.S.C. section 3101 (1964),
respectively. Indeed, there is no nention of those provisions or
of respondent’s acknow edgnent of the bl anket exenption from
taxation of all veterans’ benefits contained in Mm 4411, XV-1
C.B. 497 (1936) (superseded and reacknow edged in Rev. Rul. 72-
605, 1972-2 C.B. 35). Lacking any consideration of the exenption
for veterans’ benefits, the analysis of the ruling is neither
conpl ete nor persuasi ve.

Finally, respondent argues that, since Congress has anended
what is now 38 U S.C. section 1718 nunerous tinmes since the
Commi ssioner issued Rev. Rul. 65-18, supra, it nust have approved
of the conclusion the Comm ssioner there reached. A revenue
ruling incorporating a |ong-standing adm nistrative practice
sanctioned by the Congress or the Courts may acquire the force of

law. Am_ Canpai gn Acad. v. Comm ssioner, 92 T.C. 1053, 1070

(1989). Nevertheless, we reject respondent’s argunment for the

reasons expressed in Ashland G1l, Inc. v. Conmm ssioner, 95 T.C

348, 363 (1990):

Respondent has not, however, shown that Congress has
been even aware of this admnistrative interpretation,
whi ch has not been litigated in a reported decision and
has been cited in only a smattering of private letter
rulings. Wthout affirmative indications of
congressi onal awareness and consi deration, we decline
to cloak this revenue ruling wth the aura of

| egi sl ative approval. See Conm ssioner v. d enshaw
dass Co., 348 U. S. 426, 431 (1955); Interstate Drop
Forge Co. v. Conm ssioner, 326 F.2d 743, 746 (7th G
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1964), affg. a Menorandum Opinion of this Court; Sins
v. United States, 252 F.2d 434, 438-439 (4th G
1958), affd. 359 U. S. 108 (1959).

| . Concl usion

Taking into account the liberal construction that we are to
apply in construing veterans’ benefit statutes and the extrinsic
sources that we have consi dered, we conclude that the
distribution in question, a distribution fromthe VA Speci al
Therapeutic and Rehabilitation Activities Fund, constitutes the
paynment of a benefit within the nmeaning of 38 U S. C. section
5301(a) (2000).

Di stributions from VA Special Therapeutic and Rehabilitation
Activities Fund do not resenble comon | abor for val ue exchanges.
In our statenent of the background of this case, we noted that
petitioner participated in the CM program pursuant to a
prescription froma physician. W set forth provisions of the
staff manual governing the program providing that (1) the program
provi des assi stance to veterans unable to work and support
t hensel ves; (2) many of the veterans in the program have
hi stories of one or nore of psychiatric illness, substance abuse,
and honel essness; and (3) the goal of the programis to assi st
participants in attaining i ndependence and vocational functioning
as they return to the work environnent. |[|ndeed, section 1718 is
included in title 38, anong the provisions for nedical benefits.

Mor eover, the history of section 1718 and the anal ysis contai ned
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in VA Op. Gen. Couns. Prec. 64-90, supra, convince us that both
Congress and the VA understood that distributions fromthe fund
were not a quid pro quo for labor. In VA Op. Gen. Couns. Prec.
64- 90, supra, the general counsel classifies distributions from
the fund as an expense for nedical care, chargeable to
appropriations for the VA nedical care program D stributions
fromthe fund constitute paynents of benefits. Because the
distribution here in question constitutes a veterans’ benefit
payabl e under a | aw adm ni stered by the VA it is exenpt from
taxati on under section 38 U S. C section 5301(a) (2000) and
section 139(a)(3).

| V. Concl usi on

To reflect the foregoing,

Deci sion will be entered

for petitioner.
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APPENDI X
38 U.S.C. Section 1718 (2000):

Section 1718. Therapeutic and rehabilitative
activities

(a) I'n providing rehabilitative services under
this chapter, the Secretary, upon the recomendati on of
the Under Secretary for Health, may use the services of
patients and nmenbers in Departnent health care
facilities for therapeutic and rehabilitative purposes.
Such patients and nmenbers shall not under these
ci rcunst ances be held or considered as enpl oyees of the
United States for any purpose. The Secretary shal
prescri be the conditions for the use of such services.

(b)(1) In furnishing rehabilitative services under
this chapter, the Secretary, upon the recomendati on of
the Under Secretary for Health, may enter into a
contract or other arrangenent with any appropriate
source (whether or not an elenment of the Departnent of
Veterans Affairs or of any other Federal entity) to
provi de for therapeutic work for patients and nenbers
in Departnent health care facilities.

(2) Notwi t hstandi ng any other provision of |law, the
Secretary may al so furnish rehabilitative services under
this subsection through contractual arrangenents with
nonprofit entities to provide for such therapeutic work for
such patients. The Secretary shall establish appropriate
fiscal, accounting, nmnanagenent, recordkeeping, and reporting
requirenents with respect to the activities of any such
nonprofit entity in connection with such contractual
arrangenents.

(c)(1) There is hereby established in the Treasury
of the United States a revolving fund known as the
Department of Veterans Affairs Special Therapeutic and
Rehabilitation Activities Fund (hereinafter in this
section referred to as the "fund") for the purpose of
furnishing rehabilitative services authorized in
subsection (b) of this section. Such anmounts of the
fund as the Secretary nmay determ ne to be necessary to
establish and maintain operating accounts for the
various rehabilitative services activities may be
deposited in checking accounts in other depositaries
sel ected or established by the Secretary.
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(2) Al funds received by the Departnent under
contractual arrangenents nade under subsection (b) of
this section, or by nonprofit entities described in
paragraph (2) of such subsection, shall be deposited in
or credited to the fund, and the Secretary shal
di stribute out of the fund noneys to participants at
rates not less than the wage rates specified in the
Fai r Labor Standards Act (29 U.S.C. 201 et seq.) and
regul ati ons prescribed thereunder for work of simlar
character.

(3) The Under Secretary for Health shall prepare,
for inclusion in the annual report submtted to
Congress under section 529 of this title, a description
of the scope and achi evenents of activities carried out
under this section (including pertinent data regarding
productivity and rates of distribution) during the
prior twelve nonths and an estinmate of the needs of the
program of therapeutic and rehabilitation activities to
be carried out under this section for the ensuing
fiscal year

(d) I'n providing rehabilitative services under
this chapter, the Secretary shall take appropriate
action to nmake it possible for the patient to take
maxi mum advant age of any benefits to which such patient
is entitled under chapter 31, 34, or 35 of this title,
and, if the patient is still receiving treatnment of a
prol onged nature under this chapter, the provision of
rehabilitative services under this chapter shall be
continued during, and coordinated with, the pursuit of
education and training under such chapter 31, 34, or
35.

(e) The Secretary shall prescribe regulations to
ensure that the priorities set forth in section 1705 of
this title shall be applied, insofar as practicable, to
participation in therapeutic and rehabilitation
activities carried out under this section.

(f)(1) The Secretary may not consider any of the
matters stated in paragraph (2) as a basis for the denial or
di sconti nuance of a rating of total disability for purposes
of conpensation or pension based on the veteran's inability
to secure or follow a substantially gainful occupation as a
result of disability.
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(2) Paragraph (1) applies to the foll ow ng:

(A) A veteran's participation in an activity
carried out under this section.

(B) A veteran's receipt of a distribution as a
result of participation in an activity carried out
under this section.

(© A veteran's participation in a program of
rehabilitative services that (i) is provided as
part of the veteran's care furnished by a State
home and (ii) is approved by the Secretary as
conform ng appropriately to standards for
activities carried out under this section.

(D) A veteran's receipt of paynent as a result of
participation in a programdescribed in
subpar agraph (C).

(3) Adistribution of funds nmade under this
section and a paynent nmade to a veteran under a program
of rehabilitative services described in paragraph
(2) (O shall be considered for the purposes of chapter
15 of this title to be a donation froma public or
private relief or welfare organization.



