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P leased |land fromthe State of Al aska to operate
an airport. The leased land is surrounded by | ands
owned by a Native corporation and a federally
recogni zed Native entity. P clainmed the Indian
enpl oynent credit (IEC) on its corporate tax return
W th respect to wages paid to enpl oyees who perform
substantially all of their services for P at the
airport. R disallowed the |IEC

Held: The term“within an Indian reservation” in
| . R C. sec. 45A(c)(1)(B) neans located “on” an Indian
reservati on

Hel d, further, P does not qualify for the IEC
because the airport is not |ocated “within an Indian
reservation” within the meaning of 1. R C. sec. 45A
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M chael J. Walleri, for petitioner.?

St ephen P. Baker, for respondent.

OPI NI ON
VASQUEZ, Judge: Respondent determ ned the foll ow ng

deficiencies in petitioner’s Federal incone taxes:

TYE Apr. 30 Defi ci ency
1996 $12, 482
1997 8, 369
1998 355

The issue for decision is whether petitioner qualified for the
I ndi an enpl oynent credit (IEC) pursuant to section 45A for its
fiscal years ended April 30, 1996 (TY 1996), April 30, 1997 (TY
1997), and April 30, 1998 (TY 1998).?2
Backgr ound

The parties submtted this case fully stipulated pursuant to
Rul e 122. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioner had its mailing address and princi pal
of fice in Fairbanks, Al aska.

The city of Galena (Galena) is |ocated approximately 270

ml|es west of Fairbanks on the north bank of the Yukon River.

1 M. Walleri began representing petitioner on Cct. 12,

2001.

2 Al section references are to the Internal Revenue Code
in effect for the years in issue, and all Rule references are to
the Tax Court Rules of Practice and Procedure.
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Gal ena was traditionally inhabited by the Athabascan | ndi ans.

Gal ena Village® (Galena Village) refers to an undefined tri bal
territory within which Galena is |located and also refers to a
federally recognized Native entity within Al aska that has the
sane status as tribes in the contiguous 48 States.

The Al aska Native Clainms Settlenment Act (ANCSA), Pub. L. 92-
203, 85 Stat. 688 (1971), current version at 43 U S.C. secs.
1601- 1629e (1994), created 12 Native regional corporations.
Native residents of Galena are shareholders in the Doyon Native
Regi onal Corporation (Doyon). Under ANCSA, the area on which
Galena is | ocated was nade avail able for |and sel ections by
Doyon.

Native residents in Galena are al so sharehol ders of the
Gana-A Yoo Native Village Corporation (Gana-A Yoo), which was
al so created under State |law in accordance with ANCSA. *

Petitioner operates an air charter service, which maintains
a ground facility in Galena (Galena airport). The facility
conprises a hangar and an office building. The Galena airport
serves the villages in the Mddle Yukon and Koyukuk Ri ver areas.

The Galena airport is located on |land that petitioner |eases

fromthe State of Al aska, Departnent of Transportation and Public

3 @Glena Village is also known as Louden Vill age.

4 @Gna-A Yoo is the successor to the village corporation
of Not aaghl eedin, Ltd.
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Facilities. During the taxable years at issue, the State of
Al aska and the Galena Air Station, a U S. Air Force installation,
owned and adm ni stered the and on which the Galena airport is
located.® On this land, substantially all of petitioner’s
services are perfornmed by Al aska Native enpl oyees. The Gal ena
airport’s land is bordered on the south by the Galena Vill age
Townsite.® Gana-A Yoo, pursuant to ANCSA, owns the | ands that
border the Galena airport on the north, east, and west.

On its anended corporate tax returns for TY 1996, TY 1997,
and TY 1998, petitioner clained the IEC. In the notice of
deficiency, respondent disallowed the | EC because petitioner had
not denonstrated that it net the requirenents to claimthe credit
and all owed an additional deduction for wages or salary expense
because of the disallowed credit.’

Di scussi on

Section 38 allows a taxpayer to claimagainst his tax a

general business credit, which includes the anmount of the current

year business credit. Sec. 38(a)(2). The anmount of the current

5 The U.S. Air Force transferred this land to the State of
Al aska in 1966, subject to certain reservations respecting
continuing use as a mlitary base.

6 A small portion of the southern border adjoins the Yukon
Ri ver and a Federal air navigation site.

" Inits petition, petitioner also clainmed an over paynent
of $6,078 for TY 1997.
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year business credit includes the | EC determ ned under section
45A(a). Sec. 38(b)(10). Section 45A(a) provides:

SEC. 45A(a). Amount of Credit.--For purposes of
section 38, the amount of the Indian enploynent credit
determ ned under this section with respect to any
enpl oyer for any taxable year is an anpbunt equal to 20
percent of the excess (if any) of--

(1) the sum of--

(A) the qualified wages paid or
i ncurred during such taxable year, plus

(B) qualified enployee health insurance
costs paid or incurred during such taxable
year, over

(2) the sumof the qualified wages and
qual i fied enpl oyee health i nsurance costs
(determned as if this section were in effect)
whi ch were paid or incurred by the enpl oyer (or
any predecessor) during cal endar year 1993.

[ Enphasi s added. ]

“Qualified wages” are defined as “any wages paid or incurred by

an enpl oyer for services perfornmed by an enpl oyee whil e such

enpl oyee is a qualified enployee.” Sec. 45A(b) (enphasis added).
A “qualified enployee” is defined in section 45A(c) (1) as:

(1) In general.--Except as otherw se provided in
this subsection, the term*®“qualified enpl oyee” neans,
W th respect to any period, any enpl oyee of an enpl oyer
if--

(A) the enployee is an enrolled
menber of an Indian tribe or the spouse
of an enrolled nenber of an Indian
tribe,

(B) substantially all of the
servi ces performed during such period by
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such enpl oyee for such enpl oyer are
performed within an | ndian
reservation, and

(C© the principal place of abode
of such enpl oyee while perform ng such
services is on or near the reservation
in which the services are perforned.

[ Enphasi s added. ]

The parties dispute the neaning of the phrase “wthin an |Indian
reservation” contained in section 45A(c)(1)(B).?8

| . “Wthin” an I ndian Reservation

Petitioner argues that section 45A does not require a
qualified enployee to work “on” an Indian reservation but
“Wthin” an Indian reservation. Petitioner contends that the
Galena airport is within the exterior boundaries of a reservation
and is therefore “within” an Indian reservation as defined by
section 45A because the Galena airport is totally surrounded by
| and that qualifies as an Indian reservation.

Respondent argues that Congress intended the phrase “wthin
an Indian reservation” in section 45A to refer to the interior of
the Indian reservation itself, not to non-Indian | and adjacent to
an I ndian reservation. Respondent contends that Congress
provided the I EC to encourage private businesses to |ocate on

I ndi an reservations in order to enploy Native Anericans who |live

8 Sec. 7491 is effective for court proceedings arising in
connection wth exam nati ons commenci ng after July 22, 1998.
Petitioner does not contend that sec. 7491 is applicable to its
case. Further, we do not find that the resolution of this case
depends on which party has the burden of proof.
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there; therefore, respondent argues that the Gal ena airport nust
be physically |located on an Indian reservation “per se” in order
to qualify for the |IEC
We begin our analysis with the well-established rule that
statutory construction begins with the | anguage of the rel evant

st at ut e. Consuner Prod. Safety Commm. v. GIE Sylvania, Inc., 447

U S 102, 108 (1980). Statutes are to be read so as to give
effect to their plain and ordinary neaning unless to do so woul d

produce absurd or futile results. United States v. Am Trucking

Associations, Inc., 310 U S. 534, 543 (1940); see Tamari sk

Country G ub v. Conm ssioner, 84 T.C 756, 761 (1985). W may

use legislative history to clarify an anbi guous statute.

Burlington N. R R v. Ckla. Tax Conmmm., 481 U.S. 454, 461 (1987);

Gty of New York v. Conm ssioner, 103 T.C 481, 489 (1994), affd.

70 F.3d 142 (D.C. Cir. 1995). Fromthe face of the statute, it
is not clear what is neant by “within”. W therefore exam ne the
| egislative history to clarify the |anguage.

The House conference report acconpanyi ng the enactnent of

the section providing for the IECreferred to the IEC and to a

related provision as “Tax incentives for businesses on Indian

reservations.” H Conf. Rept. 103-213, at 718 (1993) (enphasis

added). Further, the conference report described the Senate
amendnent as follows: “Under the Senate amendnent, businesses

| ocated on Indian reservations generally are allowed a credit
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against incone tax liability for certain investnents (‘the Indian
reservation credit’) and a credit against incone tax liability
for certain wages and health insurance costs (‘the Indian
enpl oynent credit’).” 1d. (fn. ref. omtted; enphasis added).
Further, the conference agreenent set forth in the conference
report stated: “As under the Senate anendnent, a tribal nmenber

or spouse is a qualified enployee only if he or she works on a

reservation (and lives on or near that reservation) and is paid
wages that do not exceed $30,000 annually.” [d. at 723 (fn. ref.
omtted; enphasis added). Thus, we conclude that the phrase
“Wthin an Indian reservation” in section 45A(c)(1)(B) neans

| ocated on an Indian reservation.

1. Defining “Indi an Reservation”

Petitioner further argues that the |and on which the Gal ena
airport is located falls within the definition of an Indian
reservation and therefore qualifies for the I EC pursuant to
section 45A because the definition of Indian reservation is
broader in this section than its conventional definition.
Petitioner contends that section 45A, by incorporating the
definitions fromthe Indian Financing Act of 1974 (1 FA), Pub. L
93-262, 88 Stat. 77, current version at 25 U S.C. secs. 1451-1544
(2000), and the Indian Child Welfare Act of 1978 (1 CWA), Pub. L
95-608, 92 Stat. 3069, current version at 25 U.S. C. secs. 1901-

1963 (2000), includes ANCSA | ands.
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Respondent argues that the Galena airport is not |ocated
within an Indian reservation as defined by the IFA the ICWA, or
by 18 U S.C. sec. 1151 (2000). Additionally, respondent argues
t hat Congress specifically carved out Iand on which airports were
| ocated fromthe Federal public |lands that were nmade avail abl e
for Native selection under ANCSA and, therefore, deliberately
excl uded these |lands from Native ownershi p.

Section 45A defines “Indian reservation” as a reservation as
defined in section 3(d) of the IFA 25 U S.C. sec. 1452(d), or
section 4(10) of the ICWA, 25 U S.C sec. 1903(10). Secs.
45A(c) (7), 168(j)(6).

Further, Congress passed ANCSA to provide a grant of |and
and noney to Native Al askans in exchange for the extinguishnment

of their land clains within Al aska. See Doyon, Ltd. v. United

States, 214 F.3d 1309, 1311 (Fed. Cir. 2000) (citing ANCSA).
Pursuant to ANCSA, regional and village Al aska Native
corporations were organi zed under State |aw, including Doyon and
Gana- A Yoo, to assist Native Al askans in managing the 44 mllion

acres of land and the $962.5 mllion transferred to them 43

U S C sec. 1607(a); Doyon, Ltd. v. United States, supra at 1311
Essentially, ANCSA ended Federal supervision over Indian affairs

and revoked the Indian reservation systemin Alaska.® 43 U S.C

® Only one Indian reservation, the Annette |sland Reserve,
remains in Al aska after the enactnment of ANCSA. 43 U. S.C sec.
(continued. . .)
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sec. 1618(a); see Alaska v. Native Vill., 522 U S 520, 523

(1998). The ANCSA corporations received title to the land in fee
sinple without any Federal restrictions applied to subsequent

land transfers. See Alaska v. Native Vill., supra at 524.

Certain land was required to be conveyed to the Federal
Gover nment under ANCSA. See 43 U. S.C. sec. 1613. Specifically,
title to the land on which an airport is |ocated, including
additional |and that was necessary to provide Governnent-rel ated
services and to ensure safe airplane approaches, was required to
be conveyed to the Federal or State Governnent or appropriate
muni ci pal corporation. 43 U S.C sec. 1613(c)(4). O
i nportance, the |l and on which the Galena airport is |ocated had
been conveyed to the State of Al aska and the Federal Governnent.

A. Definition Under the | FA

The | FA defines “reservation” as: “lIndian reservations,
public domain Indian allotnments, former Indian reservations in
&l ahoma, and | and hel d by incorporated Native groups, regional
corporations, and village corporations under the provisions of
the Al aska Native Clains Settlenent Act.” 25 U.S.C sec.
1452(d). The land on which petitioner’s Galena airport is
| ocated does not qualify as a “reservation” under the IFA.  The

land is not an I ndian reservati on because the enact nent of ANCSA

°C...continued)
1618(a).
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revoked the Indian reservation systemin Al aska. Additionally,
the land is not held by any incorporated Native groups, regional
corporations, or village corporations as provided by ANCSA. The
| and was specifically excluded from ownership by any of the ANCSA
corporations because the | and was used for airport purposes. 43
U S C sec. 1613(c)(4).

B. Definition Under the | QM

The | CWA defines “reservation” as: “Indian country as
defined in section 1151 of Title 18 and any | ands, not covered
under such section, title to which is either held by the United
States in trust for the benefit of any Indian tribe or individual
or held by any Indian tribe or individual subject to a
restriction by the United States against alienation.” 25 U S. C
sec. 1903(10). W note that the |l and on which the Gal ena airport
is located is not held by the United States in trust for the
benefit of any Indian tribe or individual and is not held by any
I ndian tribe or individual subject to a restriction by the United
States against alienation. “Indian country” is:

(a) all land within the limts of any Indian

reservation under the jurisdiction of the United States

Government, notw thstandi ng the i ssuance of any patent,

and, including rights-of-way running through the

reservation, (b) all dependent Indian conmunities

within the borders of the United States whether within

the original or subsequently acquired territory

t hereof, and whether within or without the [imts of a

state, and (c) all Indian allotnents, the Indian titles

to whi ch have not been extingui shed, including rights-
of -way runni ng through the sane.
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18 U.S.C. sec. 1151. The land on which the Galena airport is
| ocated does not fit the definition as provided in (a) or (c)
because the land is not within the [imts of an Indian
reservation, and is not an Indian allotnment to which the Indian
titles have not been extingui shed.

The land is also not a “dependent |ndian comunity” as
provided for in (b) of the above section. The U S. Suprenme Court
hel d that a “dependent I|ndian community” exists when |Indian | ands
have been set aside by the Federal Governnent for the use of the
| ndi ans as I ndian |and, and the |ands nust be under Federal

superintendence. Alaska v. Native Vill., supra at 527. The | and

has not been set aside by the Federal Governnent for the use as
I ndi an | and because the | and was conveyed to the Federal

Governnment for airport purposes. Additionally, the land is not

under the Federal superintendence that existed previously; i.e.,
t he Federal Governnent does not act as a guardian over it. 1d.
at 533.

We conclude that the Iand on which the Galena airport is
| ocated is not an “Indian reservation” wthin the nmeani ng of
section 45A. Additionally, we conclude that the Gal ena airport
is not located “wthin an Indian reservation” within the nmeani ng
of section 45A because the Galena airport is not |ocated on an
I ndi an reservation. Thus, we hold that petitioner is not

entitled to the IEC with respect to wages paid to enpl oyees who
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perform substantially all their services in petitioner’s enploy
at the airport.

In reaching all of our holdings herein, we have consi dered
all argunents nmade by the parties, and, to the extent not
menti oned above, we find themto be irrelevant or wthout nerit.
To reflect the foregoing,

Deci sion will be

entered for respondent.




