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ARMEN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent

for any other case.

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 2002.
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Respondent determ ned a deficiency in petitioner’s Federal
i ncone tax for 2002 of $7,504. The deficiency stemmed fromthe
di sal | owance of a deduction for alinony paynents and the
subsequent adjustnent of petitioner’s item zed deductions. The
parti es have asked us to decide whether petitioner properly
deduct ed $24, 000 that was voluntarily paid to his ex-wife in 2002
as alinony.?2 W hold that the paynents at issue were properly
deducti bl e as alinony under section 215(a) and consequently hol d
for petitioner.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhi bits.

At the tinme the petition was filed, Daniel Wayne Wbb
(petitioner) resided in Reno, Nevada.

Petitioner and Jeanette Webb were married in October 1974
and divorced in Qctober 1987. It was a “nessy” divorce, and at
| east one tenporary restraining order was issued agai nst Jeanette
Webb (ex-wife). Petitioner ended up with custody of the
chi | dren.

In addition to provisions regarding petitioner’s then-m nor

children, the Statenent of Decision issued by the Superior Court

2 As the issue for decision under these facts is
essentially legal in nature, we decide the instant case w thout
regard to the burden of proof.
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of California for the County of Los Angeles (the Superior Court)
i n Novenber 1987 provided for spousal support to be paid to
petitioner’s ex-wife. Over the years the Superior Court issued
various orders related to the dissolution of petitioner’s
marriage to his ex-wife, nodifying provisions regarding, inter
alia, spousal support, as was deened necessary.

In July 2000, the Superior Court issued a Stipulation Re:
Spousal Support; Order Thereon (the Superior Court’s Order). The
Superior Court’s Order outlined obligations with respect to
future spousal support paynents nade by petitioner to his ex-
w fe, including a requirenment that she declare any paynents as
i ncone on her Federal and State inconme tax returns, as well as
the requirenent that petitioner furnish his ex-wife with a proper
accounting of all support paynents nmade in a given tax year no
| ater than January 31 of the follow ng year. The Superior
Court’s Order also specified that there was no | egally actionable
duty on petitioner’s part to nmake any paynents. The Superi or
Court’s Order was signed by both petitioner and his ex-wife, and
it was signed by a judicial officer of the State of California on
July 24, 2000. It was the Superior Court’s Order that was in
effect for the taxable year 2002.

Petitioner paid his ex-wife $2,000 per nmonth in 2002 as

spousal support. He made these paynents out of concern for his
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children’s welfare.® Both petitioner and his ex-w fe conplied
with their obligations as set forth in the Superior Court’s

O der.

Di scussi on

Section 71(a) provides the general rule that alinony
paynents are included in the gross incone of the payee spouse;
section 215(a) provides the conplenentary general rule that
al i nrony paynents are tax deductible by the payor spouse in “an
anount equal to the alinony or separate maintenance paynents paid
during such individual’s taxable year.”

The term “al i nrony” nmeans any alinony as defined in section
71, which provides in relevant part:

SEC. 71(b). Alinony or Separate Mii ntenance Paynents

Defi ned. -- For purposes of this section—
(1) I'n general.—The term “alinmony or
separate mai ntenance paynent” nmeans any paynment in
cash if--

(A) such paynent is received by (or
on behalf of) a spouse under a divorce
or separation instrunent,

(B) the divorce or separation
i nstrunment does not designate such
paynment as a paynent which is not
includible in gross income * * * and not
al l owabl e as a deducti on under section 215,

3 Petitioner described his ex-wife as periodically
suffering fromnmental instability and expl ai ned that, but for
t hese alinmony paynents, there was a real concern that his
children’s nother--with whomhis children had regular visitation
--woul d be rendered honel ess, thereby negatively inpacting his
chi | dren.
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(O in the case of an individual
| egally separated from his spouse under
a decree of divorce or of separate
mai nt enance, the payee spouse and the
payor spouse are not nenbers of the sanme
househol d at the tinme such paynent is
made, and

(D) there is no liability to make
any such paynent for any period after
the death of the payee spouse and there
is no liability to make any paynent (in
cash or property) as a substitute for
such paynents after the death of the
payee spouse.

Both parties agree that petitioner’s paynents to his ex-wfe
satisfied the requirenents set out in section 71(b)(1)(B), (O
and (D). The parties do not agree, however, on whether the
paynents satisfy the requirenent that the paynents be nmade under
a divorce or separation instrunent. See sec. 71(b)(1)(A).

Section 71(b)(2) provides that a “divorce or separation
i nstrument” neans:

(A) a decree of divorce or separate
mai nt enance or a witten instrunent incident
to such a decree,
(B) a witten separation agreenent, or,
(C a decree (not described in
subparagraph (A)) requiring a spouse to nake
paynents for the support or naintenance of
t he ot her spouse.

As a general matter, if the | anguage of a statute is

unanbi guous on its face, we apply the statute in accordance with

its terns. See, e.g., Grber Indus. Holding Co. v. Conm Ssioner,
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124 T.C. 1 (2005), affd. 435 F.3d 555 (5th Cr. 2006). Section
71 is not a trenmendously conplicated statute, and its
requi renents are clearly set forth. The operative order in
effect for 2002 was a witten instrunent incident to the divorce
decree that dissolved petitioner’s marriage to his ex-wfe.
Because the Superior Court’s Order was a witten instrunment
incident to a divorce decree, it thus neets the definition of a
di vorce or separation instrunment under section 71(b)(2)(A).

Despite the fact that petitioner falls within the provisions
of the applicable statute, respondent argues that because
petitioner did not have a legally enforceable duty to make
spousal support paynents in 2002, petitioner’s paynents to his
ex-wi fe in 2002 were not nmade pursuant to a divorce or separation
instrument.# But, as petitioner rightly argues, there is no
requirenent in the statute that paynents be made under a legally
enforceable duty in order to qualify for the alinony deduction;
the only requirenent is that any paynent be “received by (or on
behal f of) a spouse under a divorce or separation instrunment”.
Sec. 71(b)(1)(A. Athough it was once the case that entitlenent

to an alinony deduction under section 71 required paynents to be

4 Respondent does not allege that the paynents at issue
wer e di sgui sed child support paynents or installnents of a
property distribution; rather, his sole argunent is that
petitioner’s paynents to his ex-wife did not constitute alinony
because they did not neet its definition under the statute.
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made under a legally enforceable obligation, it has not been so
for nore than 20 years.

Prior to the Deficit Reduction Act of 1984, Pub. L. 98-369,
sec. 422(a), 98 Stat. 795, section 71(a)(1) of the Internal
Revenue Code of 1954 defined alinony as paynents made “in
di scharge of * * * a |egal obligation which, because of the
marital or famly relationship, is inposed on or incurred by the
husband under the [divorce] decree or under a witten instrunent
incident to * * * divorce or separation.” The statute was
anmended in 1984, repealing the “requirenent that the paynent be
based on a | egal support obligation.” H Rept. 98-432 (Part 2)
at 1069 (1984).

The cases cited by respondent in support of his position are
cases decided under the old law, or are the progeny of ol der
cases containing no i ndependent analysis reflective of the
changes to the statute. Although there certainly have been cases
hol di ng that voluntary paynents made outside a witten instrunent
incident to divorce are not alinony, those cases have generally
dealt with situations where there was no proper divorce decree or
separation agreenent, where a paynent was nmade before the
operative docunent went into effect, or where the ol der version
of section 71 applied to the particular case. See, e.g., Herring

v. Comm ssioner, 66 T.C 308, 311 (1976) (holding that paynments

made under an oral agreenment were not alinony because they were
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made before the issuance of the divorce decree); Taylor v.

Comm ssioner, 55 T.C. 1134, 1140 (1971) (applying the old version

of section 71 and concludi ng that, “absent sone sort of currently
enforceabl e judicial decree or order”, section 71 would not

apply); Leventhal v. Conm ssioner, T.C Menop. 2000-92 (stating

that letters fromone spouse’s attorney to another do not

constitute a divorce or separation instrunent); Peterson v.

Comm ssioner, T.C Meno. 1998-27 (confirmng that a California
State court’s issuance of a Mnute Order was sufficient under
State law to constitute a “divorce or separation instrunment”);

Abood v. Conmmi ssioner, T.C Meno. 1990-453 (applying the pre-

amendnent version of section 71 to the facts and clarifying that,
under those circunstances, “voluntary paynents are not within the
purvi ew of sections 71 and 215”). This is true even of recent

cases. See, e.g., Johnson v. Comm ssioner, 441 F.3d 845, 850

(9th Gr. 2006) (affirmng the Tax Court’s holding that the prior
version of section 71 applied). There have been no cases firmy
on point with the one at bar.

Respondent’ s own regul ati ons support petitioner’s position.
Al t hough section 1.71-1, Incone Tax Regs., contains the
anti quat ed | anguage refl ective of the ol der version of the
al inony statute, see sec. 1.71-1(b), Incone Tax Regs. (“Such
periodi c paynents must be made in discharge of a | egal obligation

i nposed upon or incurred by the husband because of the marital or
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famly relationship”), the tenporary regul ati on promnul gated al ong
wi th the amended version of section 71 in 1984 reflects the
changes to the statutory |anguage.® The nore recent regul ation
requires only that alinony paynents neet the follow ng
requi renents: (a) That paynents be made in cash; (b) that
paynents not be designated as excludible fromthe gross incone of
t he payee and nondeducti bl e by the payor; (c) that paynents be
made bet ween spouses who are not nenbers of the sanme househol d;
(d) that the payor has no liability to continue to nmake paynments
after the death of the payee spouse; and (e) that paynents are
not treated as child support. Sec. 1.71-1T, Q&®A-2, Tenporary
| ncone Tax Regs., 49 Fed. Reg. 34455 (Aug. 31, 1984). Further,
section 1.71T, Q&%A-3, Tenporary Incone Tax Regs., makes very
clear that “the [requirenent] that alinony or separate
mai nt enance paynents be * * * made in discharge of a | ega
obligation * * * [has] been elimnated.” Accordingly,
petitioner’s 2002 paynents satisfy the requirements for alinony
paynments as outlined in the rel evant regul ati ons.

More than 20 years after the enactnent of the anended
statute, there is no reason to assune that Congress neant

anything other than what it said in enacting the present version

5> Tenporary regulations are entitled to the sane wei ght as
final regulations. See Peterson Marital Trust v. Conm SSioner,
102 T.C. 790, 797 (1994), affd. 78 F.3d 795 (2d Cr. 1996); Truck
& Equip. Corp. v. Conmm ssioner, 98 T.C 141, 149 (1992).
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of section 71. It is not the Court’s place to support
respondent’s attenpt to include | anguage Congress itself did not.

Accordingly, we hold that, under the unique facts of this
case, petitioner’s paynents nmade to his ex-wife in 2002 satisfied
the conditions set forth in section 71 and were thus properly
deducti ble as alinmony for that taxable year.

To reflect our disposition of the disputed issue, as well as
respondent’s concessi on,

Deci sion will be entered

for petitioner.




