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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

COLVI N, Judge: Respondent determ ned deficiencies in
petitioner’s Federal incone tax of $37,012 for 1997 and $33, 373
for 1998.

Petitioner claimed charitable contribution deductions for
his paynent to the National Heritage Foundation (NHF) of $93, 000

in 1997 and $93,000 in 1998, which NHF used to pay prem uns on
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life insurance policies for the lives of petitioner’s daughter
and son-in-law. The insurance policies were so-called charitable
split-dollar life insurance contracts, under which NHF was
entitled to receive from48 percent to 92 percent of the initial
death benefits, and petitioner’s famly trusts were entitled to
receive from38 percent to 52 percent of those benefits.
Respondent determ ned that petitioner is not entitled to
charitabl e contribution deductions for his paynments to NHF

The sole issue for decision is whether petitioner nay deduct
his payments to NHF as charitable contributions.! W hold that
he may not.

Unl ess otherw se indicated, section references are to the
I nt ernal Revenue Code.

FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.

A. Petiti oner

Petitioner, a dentist, resided in Los Angeles, California,
when he filed the petition. Traci Rae Pontell o and Wendi Lyn
| annaccone are petitioner’s adult daughters, and Frank Janes

Pontello is petitioner’s son-in-Iaw

! Petitioner contends that sec. 7491(a) requires respondent
to bear the burden of proof on all issues in the case. W need
not decide petitioner’s contention because our findings and
anal ysis do not depend on which party bears the burden of proof.
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B. Petitioner’'s Famly Trusts and Foundati on

1. The Traci Rae Pontello Irrevocable Trust and the Frank
Janes Pontello Irrevocabl e Trust

On Septenber 21, 1995, petitioner created the Traci Rae
Pontello Irrevocable Trust (TRP trust) and the Frank Janes
Pontello Irrevocable Trust (FJP trust). Wendi Lyn | annaccone was
trustee for the TRP trust, and Traci Rae Pontello was trustee for
the FJP trust. Petitioner was the sole beneficiary of the TRP
and FJP trusts (the famly trusts). Under the trust instrunents,
petitioner’s daughters becone beneficiaries of the famly trusts
upon the death of petitioner.

2. NHF

NHF is a section 501(c)(3) organization and is eligible to
recei ve tax-deductible contributions under section 170(c)(2).

3. The Gary Wei ner Family Foundati on

On Cctober 1, 1995, petitioner established a fund within NHF
called the Gary Winer fam |y foundation. The purpose of the
Gary Weiner famly foundation is to fund nedical research and
ot her educational progranms. Petitioner paid $265 to NHF to
establish his foundation.

C. The Charitable Split-Dollar | nsurance Agreenents

On Cctober 15, 1995, the famly trusts and NHF entered into
split-dollar insurance agreenents (SDI As) to divide the death

benefits fromthe life insurance policies on the |lives of Traci
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Rae Pontell o and Frank Pontello that would be issued to the
famly trusts. The SDIAs remained in effect through 1998.
In the SDIAs, the famly trusts and NHF agreed that, if NHF
pai d about $93,000 of the annual prem uns, NHF and the famly

trusts would becone entitled to the following initial death

benefits:
NHF s
portion Trusts’ Trusts’
of portion of percentage
Initial initial initial of initial
deat h deat h deat h deat h
Policy benefit benefit benefit benefit
West ern Reserve
Li fe Assurance
policy no. $750, 000 $750, 000 50
01B0349122 $1, 500, 000
( V\RL
01B0349122)
West ern Reserve
Li fe Assurance
policy no. 820, 000 880, 000 52
01B0349121 1, 700, 000
( V\RL
01B0349121)
Bankers United
Li fe Assurance
policy no. 750, 000 69, 672 8
B140145 819, 672
(BUL B140145)
Bankers United
Li fe Assurance
policy no. 820, 000 487, 531 37

B140146 1, 307, 531
(BUL B140146)

The famly trusts agreed to pay any prem unms due on those

i nsurance policies. The amounts of the death benefits payable to
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NHF remain fixed at the various initial death benefit anounts
even if the death benefits increased under the various policies.
Under the SDIAs, as long as the annual prem uns were paid,
the famly trusts were entitled to receive death benefits in the
anopunts stated in the policies plus any increase in death
benefits under the policies.

D. The | nsurance Policies on Petitioner’s Daughter and Son-In-
Law

On Cctober 17 and 18, 1995, the TRP trust bought BUL B140146
and WRL 01B0349121 on the life of Traci Rae Pontello. On Cctober
17 and 18, 1995, the FJP trust bought BUL B140145 and WRL
01B0349122 on the |ife of Frank Pontello.

E. Petitioner’s Payments to NHF and to the | nsurance Conpani es

Petitioner sent checks for $93,000 to NHF on Novenber 30,
1995, October 24, 1996, Cctober 23, 1997, and Cctober 21, 1998.
NHF was not obligated to use petitioner’s funds to pay the
prem uns on the insurance policies on the |ives of his daughter
and son-in-law, but petitioner expected NHF to do so. On the day
that NHF received petitioner’s paynments, NHF paid to the
i nsurance conpanies its $92,722 portion of the premuns for the
life insurance policies on the |lives of Traci Rae Pontell o and
Frank Pontello. Each year from 1995-98, the trusts paid $7, 278
to the insurance conpanies for prem uns on those insurance

pol i ci es.
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NHF gave petitioner a receipt for each of his $93, 000
paynments in which NHF stated that “NHF did not provide any goods
or services to the donor in return for the contribution.”

F. Petitioner’'s Tax Returns and the Notice of Deficiency

Petitioner clainmed deductions for charitable contributions
to NHF of $93,000 in 1997 and $93,000 in 1998. Respondent
determined in the notice of deficiency that petitioner is not
entitled to those deductions.

OPI NI ON

Petitioner contends that he may deduct $93,000 in 1997 and

1998 as charitable contributions to NHF. W di sagree.

W recently decided Addis v. Conm ssioner, 118 T.C.

(2002), in which the taxpayers deducted their paynents to NHF
under a split-dollar life insurance plan. The split-dollar life
i nsurance plan in Addis is indistinguishable fromthe plan that
petitioner used. In Addis, NHF used the funds fromthe taxpayers
to pay for life insurance on the life of Ms. Addis and, as a
result, the taxpayers’ famly trust becane entitled to receive
part of the death benefits fromthe life insurance policy. In
Addi s, NHF gave the taxpayers receipts in which NHF stated that

t he taxpayers received no consideration in exchange for their
paynments. W held that the taxpayers could not deduct the
paynments as charitable contributions because NHF did not state in

the receipts for those paynents that it used the taxpayers’ funds
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to pay for a life insurance policy under which the taxpayers

woul d receive part of the death benefits. W held that the

taxpayers did not conply with the substantiation requirenent of

section 170(f)(8)2 and section 1.170A-13(f)(6), Incone Tax

Regs.,® because NHF incorrectly stated in the receipts that the

t axpayers received no consideration for their paynents.

2 Sec. 170(f)(8) provides in part:

W reach

(A) General rule.--No deduction shall be all owed

under subsection (a) for any contribution of $250 or

nmore unl ess the taxpayer substantiates the contribution

by a contenporaneous witten acknow edgnent of the

contribution by the donee organi zation that neets the

requi renments of subparagraph (B)

(B) Content of acknow edgnent.--An acknow edgnent

nmeets the requirenents of this subparagraph if it
i ncludes the follow ng information:

(i) The amount of cash and a description
(but not value) of any property other than
cash contri but ed.

(11) Wether the donee organization
provi ded any goods or services in
consideration, in whole or in part, for any
property described in clause (i).

(ti1) A description and good faith

estimate of the value of any goods or
services referred to in clause (ii) * * *,

3 Sec. 1.170A-13(f)(6), Inconme Tax Regs., provides:

(6) In consideration for.--A donee organi zation

provi des goods or services in consideration for a

taxpayer’s paynment if, at the tinme the taxpayer nakes

the paynent to the donee organi zation, the taxpayer
receives or expects to receive goods or services in
exchange for that paynent. * * *
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t he sane concl usi on here because the facts of this case and of
Addi s are indistinguishable.

As in Addis, NHF gave petitioner receipts for his paynents
whi ch stated that NHF had not provi ded any goods or services to
petitioner in return for those paynents. Petitioner expected NHF
to use his paynments of $93,000 to pay NHF' s portion of the
premuns on the life insurance policies in 1997 and 1998 and thus
expected his famly trusts to receive a substantial part of the
death benefits under the policies. NHF failed to nake a good
faith estimate of the value of those benefits as required by
section 170(f)(8)(B)(iii).

Petitioner’s contention that his expectation that NHF woul d
pay the premuns on the life insurance policies was not
consi deration under section 170(f)(8) fails to take into account
the definition of consideration in section 1.170A-13(f)(6),

I ncone Tax Regs. A donee organi zation provi des goods or services
in consideration for a taxpayer’s paynent if, at the tine the

t axpayer makes the paynent to the donee organi zation, the

t axpayer receives or expects to receive goods or services in
exchange for that paynent. [d.

Petitioner’s daughters, rather than petitioner, were the
trustees of the famly trusts. |In contrast, in Addis, the

t axpayers were the trustees. Like the taxpayers in Addis,
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petitioner expected that he would benefit fromhis paynents to
NHF. Just as in Addis, NHF used petitioner’s noney to pay the
prem uns on the |life insurance policies under which petitioner or
hi s daughters, through the famly trusts, were entitled to
receive a substantial part of the death benefits.

As in Addis, petitioner’s failure to conply with section
170(f)(8) results in disallowance of his charitable contribution
deductions. Thus, petitioner may not deduct his contributions to
NHF of $93,000 in 1997 and $93, 000 in 1998.

To reflect the foregoing,

Deci sion will be entered

for respondent.




