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CARLUZZO, Special Trial Judge: This section 6330(d)?

case was heard pursuant to the provisions of section 7463.

Pursuant to section 7463(b), the decision to be entered is not

1 Unless otherw se indicated, section references are to the
| nternal Revenue Code of 1986, as anended, in effect for the
rel evant peri od.
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revi ewabl e by any other court, and the opinion shall not be
treated as a precedent for any other case.

In a Notice of Determ nation Concerning Collection Action(s)
Under Section 6320 and/or 6330, dated May 23, 2005, respondent
determ ned to proceed with the collection by Ievy of petitioner’s
1999 Federal income tax liability.

The issues for decision are: (1) Wuether the amount of
petitioner’s outstanding 1999 Federal incone tax liability that
respondent is attenpting to collect by levy is overstated because
t he proceeds of a check, dishonored when first presented but paid
upon second presentnent, were m sapplied by respondent to years
other than 1999; if so (2) whether respondent’s failure to take
the m sapplication into account in the determnation to proceed
with collection by levy of petitioner’s 1999 Federal incone tax
liability is an abuse of discretion; and (3) whether petitioner
is liable for the additions to tax included in petitioner’s 1999
Federal inconme tax liability.

Backgr ound

Sone of the facts have been stipulated and are so found. At
all times relevant, petitioner, who is an attorney, was nmarri ed.
He resided in Wrcester, Massachusetts, at the tinme the petition

was fil ed.
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Fromtinme to tinme, it appears that petitioner and his spouse
filed untinmely joint Federal incone tax returns,? which is what
occurred for 1998 and 1999. Petitioner’s 1998 return was
recei ved by respondent on May 29, 2003, and “processed” on
June 30, 2003. Included in the envelope in which that return
was nmailed was an $11, 074 check, dated May 2003, payable to
respondent and drawn on one of petitioner’s checking accounts
(the 1998 check). The amount of the 1998 check represented the
anopunt of tax to be paid with petitioner’s 1998 return; interest,
penalties, or additions to tax were not included in the anount.
The 1998 check was di shonored for insufficient funds the first
time it was presented, but it was paid on June 6, 2003, when
presented for the second tine. Although the 1998 check was at
first dishonored, the paynent was credited as of the date
recei ved against petitioner’s 1998 liability. As of June 2003,
after being given credit for the 1998 check, petitioner’s
outstanding 1998 liability, consisting of interest and additions

to tax, approxi mated $10, 000.

2 For convenience, Federal incone tax returns for years
relevant here will be identified as petitioner’s returns,
regardl ess of whether a joint return was filed for that year.
Simlarly, relevant Federal incone tax liabilities will be
referred to as petitioner’s liabilities even though the liability
for a particular year mght be joint and several wth
petitioner’s spouse.
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On June 2, 2003, petitioner’s 1999 joint return was received
by respondent and “processed” on July 14, 2003. |Included in the
envel ope in which that return was nailed was a $13,178 check (the
1999 check), dated May 27, 2003, payable to respondent, and drawn
on the sanme checking account as the 1998 check. The 1999 check
was al so di shonored for insufficient funds the first time it was
presented for paynent on June 5, 2003, but was paid upon
subsequent presentnent on June 10, 2003.%® As with the 1998 check,
t he anobunt of the 1999 check represented the anmount of tax to be
paid with petitioner’s 1999 return; interest, penalties, or
additions to tax were not included in the amunt. Petitioner’s
Soci al Security nunmber is notated on the 1999 check, but nothing
of the face of the 1999 check directs or suggests to what year it
shoul d be appli ed.

As it turned out, upon paynent after being di shonored,
t he proceeds of the 1999 check were not entirely applied to
petitioner’s 1999 outstanding tax liability. Instead the paynent
was split between petitioner’s then outstanding incone tax
liabilities for 1998, 1999, and 2002, in the anounts of
$10, 441. 17 (the approxi mate anount of petitioner’s remaining 1998

ltability after the paynent nmade by the 1998 check was taken into

3 Upon being notified by his bank that each check was
di shonored for insufficient funds, petitioner transferred funds
bet ween bank accounts and contacted respondent to request that
each check be presented for a second tine.
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account), $1,689.81, and $1,047.02, respectively. Although the
1999 check was not paid until June 10, 2003, credits for the
applications to 1998, 1999, and 2002 were given as of June 2,
2003, the date respondent received the 1999 check.

Needl ess to say, because the majority of the proceeds of the
1999 check were applied to his 1998 tax liability, petitioner’s
1999 liability went largely unpaid. On or about January 12,

2004, petitioner was notified by respondent that his then 1999
inconme tax litability, including interest and additions to tax,
totaled $17,504. Up until that tinme, petitioner considered his
1999 liability to have been paid by the 1999 check. |In response
to his inquiry regarding his 1999 liability, petitioner was
advised in respondent’s letter dated March 15, 2004, as to how
the proceeds of the 1999 check were applied.

Fol | ow ng recei pt of respondent’s explanation, in a letter
dated April 9, 2004, petitioner requested that respondent abate,
fully or partially, “penalties”® to tax applicable for 1998, 1999,
and 2002 because he “paid the full anmpunt of all taxes owed and
interest due for those years before making this request.” In
that letter petitioner also referenced, w thout providing any

detail, “significant personal financial problens”. By letter

4 Various references to “penalties” that occur in various
pl aces in the record actually are to additions to tax under sec.
6651(a)(1) and (2). References in this opinion to “additions to
tax” relate to one, or the other, or both additions, as
appropri ate.
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dated June 2, 2004, respondent notified petitioner that he had
recei ved petitioner’s abatenent request and requested further
information, regarding petitioner’s personal and financi al
difficulties. Petitioner did not respond to respondent’s letter
or submt any additional information.

By letter dated June 26, 2004, respondent notified
petitioner of his intent to levy with respect to petitioner’s
then outstanding 1999 tax liability. That letter also advised
petitioner of his right to request an adm nistrative hearing
with regard to respondent’s proposed |evy. According to the
letter, petitioner’s outstanding 1999 tax liability, including
interest and additions to tax, totaled $18,097.61. Petitioner,
on July 20, 2004, nmade a tinely request for an admnistrative
hearing. See sec. 6330(a) and (b).

Bef ore an adm nistrative hearing was conducted (or even
schedul ed), respondent caused a Notice of Federal Tax Lien (NFTL)
to be filed on August 12, 2004, and duly notified petitioner of
the event by certified mail on August 19, 2004. Like the
proposed levy, the NFTL related to petitioner’s then outstanding
1999 tax liability. In response to respondent’s August 19, 2004,
letter notifying himabout the NFTL, petitioner tinely requested

an admnistrative hearing. See id.
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Utimately, through correspondence over several nonths and a
t el ephone conference on or about April 6, 2005, petitioner’s
adm ni strative hearing was conducted. |In essence, petitioner’s
positions at the adm nistrative hearing can be summari zed as
follows: (1) The NFTL for 1999 should not have been filed until
an adm nistrative hearing was conducted with respect to
respondent’s notice of intent to levy; (2) the proceeds of the
1999 check were msapplied to liabilities for years other than
1999;°% and (3) petitioner’s request for abatenment of additions to
tax was not properly considered.

In response to petitioner’s second point, respondent
expl ai ned his actions by pointing out to petitioner that the 1999
check was not designated to be applied to any particul ar year.

In response to this explanation, in correspondence that predated
the tel ephone conference, petitioner noted, “in fact * * * [the
1999 check] was sent with my 1999 return and was for the exact
anount shown as due on that return. | believe al nbst anyone

woul d consider a check sent with a particular year (1999) in the

> Petitioner also submtted an offer-in-conprom se (doubt
as to liability) during the adm nistrative hearing as an
alternative to the proposed collection devices. The offer was
rejected. Several tinmes during petitioner’s presentation at
trial he expressly stated that he does not rely upon the deni al
as a ground in support of his position that respondent’s
determ nation to proceed with collection of his 1999 tax
l[tability is an abuse of discretion.
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exact anmount shown as due on that return, as a clear designation
as a paynent for 1999”.

None of petitioner’s positions persuaded respondent to forgo
collection of petitioner’s 1999 tax liability. As noted above,
in a Notice of Determ nation Concerning Collection Action(s)
Under Section 6320 and/or 6330, dated May 23, 2005, respondent
determ ned to proceed with the collection by |levy of petitioner’s
1999 Federal incone tax liability.5

Di scussi on

The parties are not at odds regardi ng the techni cal
provi sions of sections 6320 and 6330. Furthernore, petitioner
does not claimthat respondent failed to satisfy any of the
mechani cal or procedural obligations contenplated by those
statutes. Consequently, we see little point in a detailed
di scussion regarding those requirenents. Instead, we turn our
attention imediately to petitioner’s conplaints and begin with
his position regarding the timng of the filing of the NFTL.
According to petitioner, the NFTL should not have been filed

while his request for an admi nistrative hearing with respect to

6 Respondent’s correspondence to petitioner during
adm ni strative consideration references both the notice of intent
to levy and the NFTL. Proceeding with one adm ni strative hearing
in response to both collection devices is certainly contenpl ated
under the statutory schene. See sec. 6320(b)(4). Nevertheless,
for reasons not explained, the notice of determ nation upon which
this case is based references only respondent’s intention to
| evy.
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respondent’s proposed | evy was pending. Oher than noting his
general objection to the situation, petitioner provides no basis
for his conplaint. His position suggests that the NFTL is not
valid, but given the focus of the above-referenced notice of
determ nation, the validity of the NFTL as a collection device
is not before us. Even if it were, it is obvious that
si mul taneously proceeding with both collection devices
invalidates neither. The timng of the filing of the NFTL is
consistent wwth the provisions of section 6320 as well as section
6321, " and does not violate any of the provisions of section
6330.8 To the extent that petitioner, if only by inplication,
suggests the contrary, the fact that the NFTL was filed when it
was filed provides no basis for finding that respondent’s
determ nation to proceed with collection by |levy of petitioner’s

1999 tax liability is an abuse of discretion.

" Sec. 6321 provides: “If any person liable to pay any tax
negl ects or refuses to pay the sane after demand, the anobunt
(it ncluding any interest, additional amount, addition to tax, or
assessabl e penalty, together with any costs that may accrue in
addition thereto) shall be a lien in favor of the United States
upon all property and rights to property, whether real or
personal , bel onging to such person.”

8 Upon a tinely request for an admnistrative hearing in
response to a notice of intent to levy, only the |levy actions
that are the subject of the requested hearing are suspended. See
al so sec. 301.6330-1(g)(2), QA-G3, Proced. & Adm n. Regs., which
provi des that respondent may file notices of Federal tax lien for
tax periods and taxes, whether or not covered by a previously
i ssued notice of intent to levy for the sanme periods and taxes.
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Next, we consider petitioner’s claimthat respondent
m sapplied the proceeds of the 1999 check to years other than
1999. According to petitioner, had the proceeds of the 1999
check been properly applied to his 1999 liability, he would owe
| ess than respondent is attenpting to collect. Al things
consi dered, we cannot help but note that, had the proceeds of the
1999 check been applied entirely to his 1999 tax liability,
petitioner’s 1998 tax liability would now cl osely approxi mate the
amount that respondent clains he now owes for 1999.° Petitioner,
who is a practicing attorney, refused to acknow edge this point
during trial.

Neverthel ess, ignoring the practical infirmties of
petitioner’s position, we address, on a technical basis,
respondent’s decision to apply the proceeds of the 1999 check to
years other than 1999.

As noted in correspondence with petitioner, respondent
justifies the manner in which the proceeds of the 1999 check
were applied upon the ground that petitioner did not, in witing,
designate the year(s) to which the proceeds of the 1999 check
shoul d be applied. W have exam ned the 1999 check and,

consistent wth respondent’s position, nothing on the face of the

°® By June 2, 2003, the date the 1999 check was received,
petitioner’s 1998 liability for the sec. 6651(a)(2) addition to
tax had reached the nmaxi mum anount all owabl e under the statute,
but that addition to tax for 1999 would continue to accrue at the
rate of .5 percent per nonth for 9 nore nonths.
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check directs to what year the paynent should be applied.® On
the other hand, as noted in his letter to respondent, petitioner
“bel i eve[s] al nbst anyone woul d consi der a check sent with a
[return for a] particular year * * * in the exact anmount shown as
due on that return, as a clear designation as a paynent for * * *
[that year]”. The commobn sense attractiveness of petitioner’s
observation obscures, to sone extent, the reality that respondent
is nost certainly not “al nbst anyone”.

Furthernore, respondent’s application of the proceeds of
the 1999 check, if not entirely consistent with common sense,
conplied conpletely with the procedures contenplated in Rev.
Proc. 2002-26, 2002-1 C.B. 746. Rev. Proc. 2002-26, sec. 3.02,
provides that if the taxpayer does not include specific witten
instructions with a voluntarily submtted paynent of tax, then
“the Service wll apply the paynment to periods in the order of
priority that the Service determines will serve its best
interest. The paynent will be applied to satisfy the liability
for successive periods in descending order of priority until the
paynment is absorbed.” Because petitioner did not, in witing,
specifically instruct respondent as to how he intended the

proceeds of the 1999 check to be applied, respondent was entitled

101t is unknown whet her a Form 1040-V, Paynent Voucher, is
included with petitioner’s 1999 return because, although it would
seemto be a good idea to have placed a copy of that return in
the record, neither party did so. Then again, the procedural
history of this case is filled with the absence of good ideas.
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to apply those proceeds in a nanner consistent with the
provi sions of the above-referenced revenue procedure, which is
preci sely what occurred in this case.

That being so, petitioner’s claimthat the proceeds of
the 1999 were m sapplied by respondent nust be rejected, which
inturn requires the rejection of his claimregarding the
consequences of the alleged m sapplication.

Lastly, we turn to petitioner’s claimthat respondent
i nproperly refused to grant his request for abatenent of the
additions to tax. W construe petitioner’s position in this
regard to be that he should not be held |iable for the additions
to tax. W have the jurisdiction in this case to determ ne, on
the basis of a de novo review, his liability for those additions

to tax for 1999. Downing v. Conm ssioner, 118 T.C. 22 (2002).

As relevant here, in general, section 6651(a)(1) provides
for an addition to tax (conmmonly referred to as the late filing
penal ty) that can anobunt to 25 percent of the tax (net anount),
required to be shown on the return if the returnis filed nore
than 4 nonths after the due date of the return. See sec.
6651(b).

Section 6651(a)(2), in general, provides for an addition to
tax (commonly referred to as the |ate paynent penalty) that can
anount to 25 percent of the unpaid portion of the tax shown on a

return if the unpaid portion remains unpaid for nore than 49
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nonths after the tax is due to be paid.'*! A taxpayer can be
absolved of liability fromeither addition to tax if the taxpayer
denonstrates that the failure to file, or the failure to pay, as
appropriate, is due to reasonabl e cause and not due to w |l ful

negl ect. Sec. 6651(a); H gbee v. Comm ssioner, 116 T.C. 438

(2001).

Petitioner’s 1999 return was filed nore than 4 nonths | ate.
Petitioner has offered no reason why that return was filed when
it was. Consequently, he is liable for the section 6651(a)(1)
addition to tax for his failure to file a tinmely 1999 Feder al
i nconme tax return.

As of June 2, 2003, the date that respondent received
petitioner’s 1999 return and 1999 check, the section 6651(a)(2)
addition to tax had just about reached its maxi num anount. Had
respondent applied the 1999 check to the liability shown on
petitioner’s 1999 return, further accrual of the addition to tax
woul d have been prevented, but the portion of the section
6651(a)(2) addition to tax that had accrued up until that date

woul d be applicabl e because petitioner had not shown (and has not

11 The sec. 6651(a)(1l) addition to tax accrues at the rate
of 5 percent per nonth for as long as the failure to file
continues until the maxi num 25 percent is reached; the sec.
6651(a)(2) addition to tax accrues nore slowy at the rate of
.5 percent per nonth until the maxi num 25 percent is reached.
For those nonths that both additions to tax apply, the anmount of
the sec. 6651(a)(2) addition to tax offsets the anmount of the
sec. 6651(a)(1l) addition to tax.
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shown here) reasonable cause for his failure tinely to pay the
tax shown on that return

| f petitioner had paid his 1999 liability upon being
notified in March 2005 as to how the proceeds of the 1999 check
had been applied, then we m ght be receptive to an argunent that
t he anobunt of the section 6651(a)(2) addition to tax shoul d not
exceed the anount that accrued up until the date the 1999 check
was received. But he did not pay that tax when so notified, and
as best can be determned fromthe record, as of the date of
trial in this case, the tax shown on petitioner’s 1999 return
remai ned largely, if not entirely, unpaid. Consequently, nore
t han enough tine has elapsed to allow for the inposition of the
maxi mum anount of penalty, as petitioner has not shown reasonable
cause for his continued failure to pay after March 2005.
Consequently, petitioner is |iable for the entire anmount of the
section 6651(a)(2) addition to tax for 1999.

In all other respects, we are satisfied that respondent
has conplied with the provisions of section 6330 and petitioner
does not suggest otherwise. It follows that respondent’s
determ nation to proceed with collection of petitioner’s 1999 tax
liability in accordance with the Notice of Determ nation
Concerning Col lection Action(s) Under Section 6320 and/ or 6330,

dated May 23, 2005, is sustained.



To reflect the foregoing,

Deci sion will be

entered for respondent.




