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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
PARR, Judge: Respondent determ ned deficiencies in and

additions to petitioners' Federal incone tax as foll ows:

Paul 1. Yoshihara (M. Yoshi hara)
Additions to tax
Year Defi ci ency Sec. 6651(a)(1) Sec. 6654
1992 $30, 911 $7, 728 $1, 348
1993 17,912 4,478 751
1994 6, 452 1,613 332

1995 6, 802 1,701 370



Laura L. Yoshi hara (Ms. Yoshi har a)
Additions to tax

Year Defi ci ency Sec. 6651(a)(1) Sec. 6654
1992 $21, 958 $5, 490 $955
1993 9, 551 2,388 399
1994 3,235 809 167
1995 3,492 873 193

Krista A. Yoshi hara
Additions to tax

Year Defi ci ency Sec. 6651(a) (1) Sec. 6654
1992 $48, 493 $12, 123 $2, 112
1993 19, 493 4,873 818

Al'l section references are to the Internal Revenue Code in
effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.

After concessions,! the issues for decision are: (1)

Whet her petitioners had unreported i ncone from | andscapi ng
services for the taxable years 1992, 1993, 1994, and 1995. W
hold they did. (2) Whether M. Yoshihara incurred self-

enpl oynent tax for the taxable years 1992, 1993, 1994, and 1995.

1On brief, respondent states that the notice of deficiency
relating to 1992 and 1993 sent to Krista A Yoshihara was only a
protective nmeasure to avoid a whi psaw situation. Accordingly,
respondent concedes that there is no deficiency against Krista A
Yoshi hara for 1992 and 1993 if we sustain the deficiencies
agai nst petitioners Paul |. Yoshi hara and Laura L. Yoshi hara.
Al t hough the deficiency anmounts for 1993 will be recal cul ated
under a Rule 155 conputation to reflect our findings, this
deci si on does not place respondent in a whipsaw situation.
Therefore, the deficiency determned for Krista A Yoshihara is
conceded. Consequently, the term"petitioners"” in the remainder
of this opinion refers exclusively to Paul |. Yoshi hara and Laura
L. Yoshi har a.
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We hold he did. (3) Wuether petitioners are |iable for additions
to tax under section 6651(a) for failure to tinely file their
Federal inconme tax returns for the taxable years 1992, 1993,

1994, and 1995. W hold they are liable. (4) Whether
petitioners are liable for additions to tax under section 6654
for failure to pay estimated tax for the taxable years 1992,

1993, 1994, and 1995. W hold they are |iable.

W find the follow ng facts based upon the pleadings of this
case and the deened adm ssions contained in respondent's request
for adm ssions.?

FI NDI NGS OF FACT

Petitioners resided in Everett, Washington, at the tine the
petition was filed in this case. The taxable years in issue are
1992, 1993, 1994, and 1995.

For the taxable year 1991, petitioners filed a tax return
which reflected a Schedul e C busi ness named Yoshi hara
Landscaping. |In each of the years in issue, petitioners
contracted to do business in the State of Washington in the nanme
of the followng entities (or a conbination of these entities):
Mount | ake Col | ege (Mount| ake); Yoshi hara Landscapi ng

(Landscaping); and Green Acres Landscaping (G een Acres). During

2Rul e 90(f) provides in relevant part: "Any matter adnmitted
under this Rule is conclusively established unless the Court on
nmotion permts withdrawal or nodification of the adm ssion."



the years in issue, petitioners received checks made payable to
Landscapi ng or Paul Yoshi hara for |andscaping services perforned.
In 1992, 1993, 1994, and 1995, petitioners received incone from
| andscapi ng services totaling $175, 258, $74, 895, $25,995, and
$27, 290, respectively. During 1994 and 1995, petitioners
expended a total of $47,300 for food, housing, transportation,

cl ot hing, nedical expenses, and other personal itens.

Al t hough petitioners received inconme from | andscapi ng
services, petitioners did not file tax returns for 1992, 1993,
1994, and 1995. In addition, petitioners have no docunentation
substanti ating any | oans, nontaxable incone, gifts, or
i nheritances that they may have received during 1992, 1993, 1994,
and 1995.

Petitioners assigned all incone they earned from 1992
t hrough 1995 to Mountl ake. Mountlake is a nonprofit corporation
formed in the State of Washington in 1965. The only individuals
attendi ng Mount| ake between 1992 and 1995 were petitioners or
their famly nmenbers. In addition, petitioners were the only

i ndi viduals who held signature authority over accounts used by



Mount | ake between 1992 and 1995.° Tax exenpt status has never
been obtai ned for Muntlake under section 501(c)(3).*
OPI NI ON

| ssue 1. Unreported | ncone From Landscapi ng Services

The Comm ssioner's determ nations of fact are presunptively
correct, and the taxpayer bears the burden of proving by a
pr eponder ance of evidence that those determ nations are

erroneous. See Rule 142(a); Wlch v. Helvering, 290 U S 111

115 (1933); United States v. Mdlitor, 337 F.2d 917, 922 (9th G

1964) .

A. Reconstructi on of | ncone

Respondent used indirect nmethods of reconstructing
petitioners' inconme for the years in issue. Deficiencies arising
fromunreported i ncone as determ ned by indirect nmethods of proof
are entitled to a presunption of correctness "once sone
substantive evidence is introduced denonstrating that the

t axpayer received unreported incone.”" United States v.

Stonehill, 702 F.2d 1288, 1293 (9th Cr. 1983). Petitioners
admt that they received income fromthe provision of |andscaping

services. The burden is therefore on petitioners to show any

5ln 1992, 1993, 1994, and 1995, petitioners were also the
only individuals to hold signature authority over accounts used
by G een Acres and Landscapi ng.

‘W al so note that tax-exenpt status has never been obtained
for Green Acres or Landscapi ng.
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cl ai med inaccuracy in respondent's cal culations. See id. at

1294; Webb v. Comm ssioner, 394 F.2d 366, 372 (5th Cr. 1968),

affg. T.C. Meno. 1966-81; DilLeo v. Conm ssioner, 96 T.C 858, 871

(1991), affd. 959 F.2d 16 (2d Cir. 1992); Harper v. Conm SsSioner,

54 T.C 1121, 1129 (1970). The reconstruction of inconme need
only be reasonable in light of all surrounding facts and

circunstances. See G ddio v. Comm ssioner, 54 T.C 1530, 1533

(1970); Schroeder v. Conmm ssioner, 40 T.C 30, 33 (1963). For

1992 and 1993, respondent determ ned petitioners' income using
t he bank deposits nethod. 1In 1994 and 1995, respondent

determ ned petitioners' incone using the cash expenditures

met hod.

1. Bank Deposits Anal ysis

In general, the bank deposits nethod reconstructs a
t axpayer's incone by anal yzi ng deposits and withdrawals froma

t axpayer's bank account. See Dodge v. Conmm ssioner, 96 T.C 172,

181 (1991), affd. in part and revd. in part on another ground and
remanded 981 F.2d 350 (8th Cir. 1992). Bank deposits are prina
faci e evidence of inconme, and the Comm ssioner need not show a

i kely source of that income. See Tokarski v. Conmm ssioner, 87

T.C. 74, 77 (1986); Estate of Mason v. Conm ssioner, 64 T.C 651,

656- 657 (1975), affd. 566 F.2d 2 (6th Cr. 1977). \Wen the bank
deposits nethod is enpl oyed, however, the Comm ssioner nust take

i nto account any nont axabl e source or deducti bl e expense of which



he has know edge. See DilLeo v. Conmm ssioner, supra at 868.

However, the Conm ssioner is not required to show that al

deposits constitute taxable incone. See Estate of Mason v.

Conmi ssi oner, supra at 657; CGCemmma v. Conmi ssioner, 46 T.C 821,

833 (1966). Consequently, in analyzing a bank deposits case,
deposits are considered i ncone when there is no evidence that

t hey represent anything other than incone. See Price v. United

States, 335 F.2d 671, 677 (5th Cr. 1964); United States v.

Doyle, 234 F.2d 788, 793 (7th Cr. 1956). The burden of show ng

duplications is on the taxpayer. See Zarnow v. Comm ssioner, 48

T.C. 213, 216 (1967).

On the basis of the deened adm ssions, respondent determ ned
petitioners received $175, 258 and $74,895 in incone from
| andscapi ng services during 1992 and 1993, respectively. At
trial or on brief petitioners did not question respondent's
determ nations of the anount of incone earned by themin 1992 and
1993. In addition, petitioners are deened to have admtted that
t hey have no docunentation substantiating any | oans, nontaxabl e
i ncone, gifts, or inheritances they may have received during 1992
or 1993. Accordingly, petitioners did not neet their burden of
provi ng that respondent's determ nations of petitioners' incone
for 1992 and 1993 was erroneous.

In 1992, the incone deened admitted is $220 greater than the

i nconme anmount in the notices of deficiency sent to petitioners.
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Because respondent has not asserted an increased deficiency in
1992 to reflect the full amount of income deenmed admtted, we
di sregard the additional $220.

The notices of deficiency for 1993 determ ned i ncone from
| andscapi ng services totaling $96,228. Petitioners are deened to
have adnmitted that they received $74,895 in income from such
services in 1993. Respondent presented no evidence to
substantiate the greater anount determned in the notices of
deficiency. Accordingly, we hold that petitioners received
i ncone of $74,895 in 1993.

2. Cash Expendi tures Analysis

The cash expenditures nmethod is a variant of the net worth
met hod that is designed to reconstruct the inconme of a taxpayer
who consunes his income during the year and does not invest it.

See Petzoldt v. Comm ssioner, 92 T.C. 661, 694 (1989). This

method is well accepted by the courts. See United States v.

Johnson, 319 U. S. 503, 517-518 (1943); DeVenney v. Conm SSioner,

85 T.C. 927, 930 (1985). It is based on the assunption that the
anount by which a taxpayer's expenditures during a taxable year
exceed his reported i nconme has taxable origins, unless the

t axpayer can show that the expenditures were made from sone

nont axabl e source. See DeVenney v. Conm ssioner, supra at 930.

I ncone is reconstructed pursuant to the cash expendi tures net hod

as foll ows:



after taking into account the amount of resources the
t axpayer had on hand at the beginning of a period, the
i ncone received by the taxpayer for the sanme period is
conpared with his expenditures that are not
attributable to his resources on hand or non-taxable
recei pts during the period. A substantial excess of
expenditures over the conbination of reported incone,
non-taxabl e recei pts, and cash on hand nmay establish

t he exi stence of unreported incone. [United States v.
Gtron, 783 F.2d 307, 310 (2d Gr. 1986); fn. ref.
omtted.]

Formal opening net worth statenents are not required
provi ded the evidence shows "'the extent of any contribution
whi ch begi nning resources or a dimnution of resources over tine

coul d have nmade to expenditures.'" Petzoldt v. Comm ssioner,

supra at 695 (quoting Taglianetti v. United States, 398 F.2d 558,

565 (1st GCir. 1968)). To carry their burden of proof,
petitioners nmust show that the expenditures in question were nade
from some nontaxabl e source of funds, such as |oans, gifts, or

assets on hand at the beginning of the period. See DeVenney v.

Conmm ssi oner, supra at 931. Alternatively, petitioners may show

that the expenditures were all owabl e busi ness expenses, in which
case they would offset the incone presuned to have been received

by them See Curry v. Conmm ssioner, T.C Meno. 1991-102.

At trial or on brief petitioners did not question
respondent’'s determ nations, based on the cash expenditures
met hod, of the anobunt of incone earned by themin 1994 and 1995.

In addition, petitioners are deened to have admtted that they
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have no docunentation substantiating the receipt of any | oans,
nont axabl e i ncone, gifts, or inheritances during 1994 or 1995.

Respondent determ ned that petitioners expended a total of
$47,300 for food, housing, transportation, clothing, nedical
expenses, and other personal itens in 1994 and 1995. However,
respondent conceded on brief that petitioners used only $25, 995
and $27,290 of incone to nake those expenditures in 1994 and
1995, respectively. In the notices of deficiency, respondent
states that incone nust be divided equally between petitioners
because they reside in Washington, a community property State.
W agree with this determ nation. However, for 1994 and 1995,
the notice of deficiency sent to M. Yoshi hara assigns 100
percent of petitioners' incone to him and the notice of
deficiency sent to Ms. Yoshi hara assigns 100 percent of
petitioners' income to her. This results in a double counting.
On the basis of respondent’'s concession, we find that incone
totaling $25,995 in 1994 and $27,290 in 1995 shoul d be divided
equal |y between petitioners. This finding should be reflected in
t he Rul e 155 cal cul ati on.

B. Petitioners' Legal Contentions

In their amended petition, petitioners asserted that they
have "taken vows of poverty and are nenbers and/or overseers of
the religious societies" where "Any and all funds and donati ons

are given to the general nenbership to run the religious
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societies". Further, on brief, petitioners assert that "Churches
that are not [section] 501C3 are not under IRS regul ation code".
Respondent determ ned that petitioners are liable for tax on
their income from | andscapi ng services.

Petitioners earned inconme from | andscapi ng services during
the years in issue. Petitioners assigned the incone they earned
to Mount| ake. Respondent determ ned that the incone derived from
| andscapi ng services nmust be included in petitioners' incone
pursuant to section 61. Section 61(a) provides that, except as
ot herwi se provided by |aw, gross incone includes income from
what ever source derived, including conpensation for services.

See sec. 61(a)(1).
It is fundanental to our system of taxation that inconme nust

be taxed to the one who earns it. See Conmni SSi oner V.

Cul bertson, 337 U. S. 733, 739-740 (1949). This has been
described as "the first principle of taxation". 1d. at 739. The
guestion of who should be taxed depends on which person or entity
in fact controls the earning of the incone rather than who

ultimately receives the incone. See Conm ssioner v. Sunnen, 333

U S 591, 604-606 (1948); Corliss v. Bowers, 281 U S. 376, 378

(1930); Vercio v. Conm ssioner, 73 T.C. 1246, 1253 (1980); see

al so Ronan State Bank v. Conm ssioner, 62 T.C. 27, 35 (1974);

Anerican Sav. Bank v. Comm ssioner, 56 T.C. 828 (1971); Nat

Harrison Associates, Inc. v. Conm ssioner, 42 T.C. 601 (1964). A
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t axpayer realizes incone if he controls the disposition of that
whi ch he coul d receive hinself but diverts to another as a neans
of procuring the satisfaction of his goals. The receipt of

i ncone by the other party under such circunstances is nerely the

fruition of the taxpayer's econom c gain. See Conm Ssioner V.

Sunnen, supra at 605-606; Helvering v. Horst, 311 U. S. 112, 116-

117 (1940).

In this case, petitioners attenpted to assert that they had
taken "vows of poverty" assigning "Any and all funds" to a
religious institution(s).® Petitioners offered no evidence to
substantiate their claim \Wen secul ar services are rendered by
i ndi viduals, inconme received by themin an individual capacity
and not on behalf of a separate and distinct principal is taxable

to the individuals. See Pollard v. Commi ssioner, 786 F.2d 1063

(11th Gr. 1986), affg. T.C. Meno. 1984-536; MGahen v.

Conm ssioner, 76 T.C. 468 (1981), affd. w thout published opinion

720 F.2d 664 (3d CGr. 1983); Kelley v. Comm ssioner, 62 T.C. 131

(1974). Accordingly, we find the incone earned by petitioners

for | andscaping services is taxable to themindividually.

W6 see no need to address whether Muntlake is a church or
other religious institution. Petitioners did not assert at trial
or on brief that the incone assigned to Mouwuntlake qualified for
the charitable contribution deduction under sec. 170. 1In
addition, since Muntlake is not a sec. 501(c)(3) organization,
there is no presunption that petitioners' contributions to the
organi zation are deductible fromtheir taxable inconme. See sec.
170(c) (defining deductible charitable contribution).
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Wher e taxpayers have trade or business incone, they
ordinarily have business and ot her deductions. Deductions are
strictly a matter of |egislative grace, however, and petitioners
bear the burden of providing evidence to substantiate the cl ai ned

deductions. See Rule 142(a); I NDOPCO, Inc. v. Conm ssioner, 503

US 79, 84 (1992). A taxpayer nust keep sufficient records to
establish their anbunt. See sec. 6001. Except in the case of
expenses subject to section 274, if the taxpayer's records are
i nadequate or there are no records, we may still allow a
deduction based on a reasonable estimate. See Cohan v.

Commi ssioner, 39 F.2d 540, 543-544 (2d Cr. 1930). However, the

t axpayer nust present evidence sufficient to provide sone
rati onal basis upon which estimates of deducti bl e expenses may be

made. See Vanicek v. Conm ssioner, 85 T.C. 731, 742-743 (1985).

In this case, petitioners provided no evidence at trial or
argunent on brief that they are entitled to deductions fromtheir
income.® Accordingly, we cannot estimate petitioners' deductions

under the Cohan rul e.

SAt trial, this Court repeatedly asked petitioners whether
they were entitled to various deductions fromtheir incone.
Petitioners refused to offer any evidence substantiating
deductions. This Court also held the record open for 10 days
after the trial to allow petitioners to substantiate any
deductions. Petitioners presented no posttrial evidence
substantiating the entitlenent to deductions.



| ssue 2. Sel f - Enpl oynent Tax

In the notice of deficiency issued to petitioner Paul |
Yoshi hara, respondent determ ned that he was liable for self-
enpl oynment tax on the unreported inconme from | andscapi ng

services. Section 1401 inposes a tax on the self-enpl oynent

i ncone of every individual. An individual's self-enploynment
i ncone depends on his "net earnings fromself-enploynent”. Sec.
1402(b). In relevant part, the term"net earnings fromself-

enpl oynent" neans the gross incone derived by an individual from
any trade or business carried on by such individual |ess

al | owabl e deductions attributable to such trade or business. See
sec. 1402(a). Under section 1402(a)(5), where the incone froma
trade or business is conmunity incone, as in this case, all of
the gross income and deductions attributable to such trade or

busi ness shall be treated as the gross incone and deductions of

t he husband, unless the wife exercises substantially all of the
managenent and control of the trade or business, in which case
all such gross incone and deductions shall be treated as hers.
Accordi ngly, under section 1401, the spouse deened to have
managenent and control of the business activity is subject to

sel f-enploynent tax, and the tax is conputed on the total gross

i ncone | ess the total deductions of the business, notwthstanding
the attribution of one-half of the income to the other spouse for

i ncone tax purposes.
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On brief, respondent contends that petitioners are |liable
for self-enploynent tax. Respondent's brief is contrary to the
notices of deficiency sent to petitioners. 1In the notices of
deficiency, only M. Yoshihara is determned to have liability
for self-enploynent tax under section 1401. On the basis of the
record and sections 1401 and 1402(a)(5), we find that all the
self-enploynment tax liability for 1992, 1993, 1994, and 1995 is
attributable to the business managed and controlled by M.

Yoshi hara, and that he is liable for self-enploynment tax during
the years in issue.

| ssue 3. Failure To Tinely File Tax Return or To Pay Tax

Petitioners did not file tax returns for any of the years in
i ssue. Respondent determned that the addition to tax for
failure to tinely file a tax return was applicable for each of
the years in issue. An incone tax return nust be filed by al
i ndi vidual s receiving gross inconme in excess of certain m ni num
anopunts. See sec. 6012; sec. 1.6012-1(a), Incone Tax Regs. For
1992, 1993, 1994, and 1995, petitioners' gross incone, as defined
in section 61(a), was well in excess of the m ni mum anounts
specified in section 6012. Therefore, petitioners were required
to file Federal inconme tax returns for 1992, 1993, 1994, and
1995. See secs. 6011, 6012(a)(1)(A), 7701(a)(1); sec. 1.6012-

1(a), Incone Tax Regs.
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Section 6651(a) inposes an addition to tax for failure to
tinely file a return, unless the taxpayer establishes: (1) The
failure did not result fromw IIful neglect; and (2) the failure

was due to reasonable cause. See United States v. Boyle, 469

U S. 241, 245-246 (1985). Petitioners bear the burden of proof

on this issue. See Rule 142(a); Baldwin v. Conm ssioner, 84 T.C

859, 870 (1985). Petitioners failed to prove reasonabl e cause
for their failure to file. Accordingly, the addition to tax for
failure to file returns under section 6651(a) is sustained.

| ssue 4. Fai lure To Pay Estimted | ncone Tax

Respondent determ ned that petitioners were |liable for the
addition to tax under section 6654(a) for failure to pay
estimated tax for 1992, 1993, 1994, and 1995. \Were paynents of
tax, either through w thholding or by meking estimated quarterly
tax paynments during the course of the year, do not equal the
percentage of total liability required under the statute,

i nposition of the addition to tax under section 6654(a) is
automatic, unless petitioners show that one of the statutory

exceptions applies. See Ni edringhaus v. Conm ssioner, 99 T.C.

202, 222 (1992); Habersham Bey v. Conm ssioner, 78 T.C. 304, 319-

320 (1982); G osshandler v. Conmm ssioner, 75 T.C 1, 20-21

(1980). Petitioners have provided no evidence at trial or
argunent on brief that any of these exceptions apply. W

therefore sustain respondent on this issue.
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All other contentions in this case that have not been
addressed are irrelevant, noot, or neritless.
To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




