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DI NAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed. The decision to be
entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code

effect for the year in issue.
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For the taxable year 1996, respondent determ ned a
deficiency in petitioner’s Federal income tax of $3,371, an
addition to tax under section 6654(a) of $181.49, and additions
to tax under section 6651(a)(1) and (2) of $758.47 and $370. 81.

The issues for decision are: (1) Wether petitioner is
entitled to deduct a net operating |loss (NOL) carryover of
$7,367.70; (2) whether petitioner is entitled to a deduction for
enpl oyee busi ness expenses of $19, 105.30; (3) whether petitioner
is liable for the addition to tax under section 6654(a); and (4)
whet her petitioner is liable for the additions to tax under
section 6651(a)(1l) and (2).

Sone of the facts have been stipulated and are so found.
The stipulations of fact and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
Al i qui ppa, Pennsylvania, on the date the petition was filed in
this case.

During the year in issue, petitioner was hired as a conputer
systens contract engineer with Tech-Power, Inc., located in
M nneapolis, Mnnesota. Tech-Power arranged for petitioner to
provi de engi neering services to United Defense Limted
Partnership, also in Mnneapolis, from Decenber 11, 1995 t hrough
April 16, 1996. Petitioner was responsible for devel oping
conputer based training materials for United Defense. Tech-Power

i ssued a Form W2, Wage and Tax Statenment, to petitioner for 1996
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i ndi cati ng he earned wages of $24,800. No Federal inconme tax was
wi thheld frompetitioner’s pay in accordance with the Form W4,
Enpl oyee’ s Wt hhol ding Al owance Certificate, conpleted by
petitioner indicating that he was “exenpt”. Neither Tech-Power
nor United Defense required petitioner to attend educati onal
courses or purchase supplies or equipnent as a condition of his
enpl oynment. Petitioner received unenpl oynent conpensation from
the State of Colorado in 1996, which was mailed to himat an
address in Illinois. Also during 1996, petitioner stored
personal belongings at a storage facility in |owa.

Petitioner did not file a Federal inconme tax return for
t axabl e year 1995. For taxable year 1996, he did not file a
return prior to the tinme respondent issued hima statutory notice
of deficiency for that year. Although only what appears to be
t he cover page of the notice of deficiency is in the record,
respondent explains the deficiency in his trial nmenorandum as
resulting fromwage i nconme of $24,800 and unenpl oynent

conpensation of $4,223.! On Cctober 12, 2000, after filing the

Al t hough we do not have before us the basis of respondent’s
determ nations in the notice of deficiency, both parties agree as
to what issues are before the Court. Furthernore, it is evident
that respondent’s cal culation of petitioner’s tax liability was
determ ned as foll ows:

Wages $24, 800. 00
Unenpl oynment conpensati on 4,223.00
St andard deducti on (4, 000. 00)
Per sonal exenption (2,550. 00)
Taxabl e i nconme 22,473. 00
Tax (from 1996 tax table) 3,371.00

(continued. . .)
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original petition in this case, petitioner filed a Federal incone
tax return for taxable year 1996. He reported the foll ow ng

i ncone and cl ainmed the foll ow ng deducti ons:

Wages $24, 800. 00
Unenpl oynment conpensati on 4,223.00
NOL carryover (7,367.70)
Item zed deducti ons (19, 105. 30)
Per sonal exenption (2,550. 00)
Taxabl e i ncone - 0-

The item zed deductions consist solely of an enpl oyee business
expense deduction conprised of the followng, |isted as

characterized by petitioner:

Educati on $7,472. 56
Donesti c 639. 61
Rent 4, 890. 23
Phone (|l owball est.-2 checks only) 141. 40
Uilities (power) 94. 36
Post al 113. 15
Xerox, printing 37. 39"
Conputer rel ated (professional) 470. 00’
Stationery/office supplies 716.11
Books, etc. (business rel ated) 302. 58"
M sc. fees 23. 64
M sc. mmjor (mnistorage) 195. 07°
AT&T MC phone bills 130. 46
Msc. mleage (3 MNHITA round trips

+ MN-PA return, 3,618 @.31) 1,121.58
Auto mleage (2,340 @.31) 725. 40°
Travel -related (tolls, parking,

truck for noving) 344. 45
Bus. | odgi ng 212. 42"
Food (91 days @ 34/ day;

19 days @ 38/ day) 3, 816. 00’
Less 50 percent of food (1,908. 00)
Less 2 percent of adjusted gross

i nconme (433.11)

19, 105. 30

"Respondent does not chal |l enge petitioner’s substantiation of these
anount s.

Y(...continued)
The tax fromthis cal cul ati on exactly natches the anmount of the
deficiency determ ned by respondent. Petitioner admts receiving
t he amount of inconme determ ned by respondent; the renai nder of
respondent’s deficiency determnation is essentially
conput at i onal
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The first issue for decision is whether petitioner is
entitled to deduct an NOL carryover of $7,367.70. Generally, NOL
carryovers are allowed as deductions under section 172(a).

A taxpayer generally must keep records sufficient to
establish the anounts of the itens reported on his Federal incone
tax return. Sec. 6001; sec. 1.6001-1(a), (e), Incone Tax Regs.
However, in the event that a taxpayer establishes that a
deducti bl e expense has been paid but is unable to substantiate
the precise amount, we generally may estimte the anmount of the
deducti bl e expense bearing heavily against the taxpayer whose
i nexactitude in substantiating the amount of the expense is of

hi s own making. Cohan v. Conm ssioner, 39 F.2d 540, 543-544 (2d

Cr. 1930). W cannot estimate a deducti bl e expense, however,
unl ess the taxpayer presents evidence sufficient to provide sone

basi s upon which an estimate nmay be made. Vanicek v.

Conmm ssioner, 85 T.C. 731, 743 (1985).

Section 274(d) supersedes the Cohan doctrine. Sanford v.

Comm ssioner, 50 T.C. 823, 827 (1968), affd. 412 F.2d 201 (2d

Cir. 1969). Section 274(d) provides that, unless the taxpayer
conplies with certain strict substantiation rules, no deduction
is allowable (1) for traveling expenses, (2) for entertainnment
expenses, (3) for expenses for gifts, or (4) with respect to
listed property. Listed property includes passenger autonobiles

and other property used as a nmeans of transportation. Sec.
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280F(d)(4). To neet the strict substantiation requirenents, the
t axpayer nust substantiate the anount, tine, place, and business
pur pose of the expenses. Sec. 274(d); sec. 1.274-5T, Tenporary
I ncone Tax Regs., 50 Fed. Reg. 46006 (Nov. 6, 1985).

Petitioner presented no substantiation of the NOL, which he
argued was carried forward froma prior year. Pursuant to
section 172(b), a taxpayer can carry an NOL back 2 years and any
remai ning loss forward 20 years, unless an election is nmade to
wai ve the carryback. Although petitioner did provide copies of
tax returns fromprior years, these returns nerely contain
assertions nmade by petitioner and do not substantiate either that
an NCOL was sustained or that any anobunt was available to carry
forward. Petitioner made statenents at trial indicating he
concedes this issue. Wth or without such a concession, we hold
that petitioner is not entitled to a deduction for an NCL
carryover

The second issue for decision is whether petitioner is
entitled to a deduction for enpl oyee busi ness expenses of
$19,105.30. As a general rule, ordinary and necessary busi ness
expenses are deductible in the year paid, while personal, famly,
and |iving expenses are not deductible. Secs. 162(a), 262(a).

Deducti bl e busi ness expenses may be paid by a taxpayer who is in

the trade or business of being an enployee. Prinuth v.

Comm ssioner, 54 T.C 374, 377-378 (1970). An ordinary expense
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is one that relates to a transaction “of comon or frequent

occurrence in the type of business involved’, Deputy v. du Pont,

308 U. S. 488, 495 (1940), and a necessary expense is one that is
“appropriate and hel pful” for “the devel opnent of the

petitioner’s business,” Welch v. Helvering, 290 U. S. 111, 113

(1933).

Respondent has conceded that petitioner incurred a portion
of the deducted expenses, but argues that they are not ordinary
and necessary busi ness expenses. To substantiate the remaining
expenses, petitioner presented checks and check duplicates in
amounts totaling $4,481.42 for paynents for rent, utilities, and
office supplies. In addition, he provided credit card statenents
on which he nmade notations indicating the types of certain
expenses, such as gas, |odging, or phone calls. However,
assum ng arguendo that we woul d accept these docunents as
adequat e substantiation, we find that these expenses (and those
expenses for which respondent has not chall enged substantiation)
are not ordinary and necessary busi ness expenses. Petitioner’s
vague and uncertain testinony provided no connection between the
expenses and petitioner’s enploynent, and it is evident that many
if not all of the expenses are of an inherently personal nature,
nondeducti bl e under section 262(a).

Petitioner argues that his enploynent in M nnesota was

tenporary, and that many of the expenses he incurred and cl ai ned
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as deductions were incurred while traveling away fromhis tax
home. He asserts that his “lifetinme honmestead” is at his
parents’ residence in Aliquippa. Section 162(a) allows as a
deduction “traveling expenses * * * while away fromhone in the
pursuit of a trade or business”. An individual’s tax honme under
this provision generally is the individual’s principal place of
busi ness, not the | ocation of his personal residence. Mtchel

v. Comm ssioner, 74 T.C. 578, 581 (1980). An exception exists

under which an individual’s tax hone is his personal residence if
his principal place of business is tenporary rather than

indefinite. Peurifoy v. Conm ssioner, 358 U S. 59, 60 (1958).

However, as this Court has previously stated:

An obvious precondition to petitioner’s being “away from
home” is that he have a home to be away from |In the
context of section 162(a)(2), petitioner nust show that he
incurred substantial l|iving expenses at a permanent
residence. This requirenent is in accord with the purpose
underlying section 162(a)(2), to mtigate the burden falling
upon a taxpayer who, because of the exigencies of his or her
trade or business, nmust maintain two places of abode and

t hereby incur additional and duplicate |iving expenses.

Li cht enberger v. Conm ssioner, T.C. Menp. 1985-370, affd. w thout

publ i shed opinion 789 F.2d 919 (7th G r. 1986).

Petitioner’s enploynment was apparently tenporary. However
we find that he did not have a tax hone in Aliquippa within the
context of section 162(a)(2) because he did not incur substanti al
living expenses while there. On the contrary, his presence there

was purely personal in nature, and his parents, not petitioner,
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mai ntai ned the residence. See id. He testified that his “rent
arrangenents are nomnal,” and that he provides help around the
house for his elderly parents. Any expenses petitioner incurred
while away from Aliquippa in 1996 were not traveling expenses
within the nmeani ng of section 162(a)(2) and are not deductible
t hereunder. See id.

We hold that petitioner is not entitled to a deduction in
any anount for enpl oyee busi ness expenses.

The third issue for decision is whether petitioner is liable
for the section 6654(a) addition to tax for failure to nmake
esti mated Federal incone tax paynents for 1996. This Court has
jurisdiction to review respondent’s determ nation of this
addition to tax only if the taxpayer does not file a return for

the taxable year. Sec. 6665(b)(2); Meyer v. Conm ssioner, 97

T.C. 555, 562 (1991). In this case, petitioner did not file the
return until after the petition had been filed. However, the
stipulation clearly states petitioner did file the return on
Cct ober 12, 2000, and a copy of the return is attached to the
stipulation as an exhibit. W therefore lack jurisdiction over
this issue and cannot review respondent’s determnation in this
regard.

The final issue for decision is whether petitioner is liable
for the section 6651(a)(1) and (2) additions to tax for failure

to file a return and pay the tax shown thereon. Paragraph (1) of
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section 6651(a) inposes an addition to tax for failure to tinely
file a return, and paragraph (2) inposes an addition to tax for
failure to tinely pay the amount of tax shown on a return. |If a
taxpayer fails to file a return, the paragraph (2) addition to
tax may be cal cul ated based upon the tax shown on the return
prepared by the Secretary pursuant to section 6020(b). Sec.
6651(g) (2).

A taxpayer may avoid the additions to tax under one or both
paragraphs if he establishes that the failure to tinely file
and/or pay is due to reasonable cause and not due to wllful
negl ect. “Reasonabl e cause” requires the taxpayer to denonstrate
that he exercised ordinary business care and prudence and was
nonet hel ess unable to file a return within the prescribed tine.

United States v. Boyle, 469 U S. 241, 246 (1985). “WIIful

negl ect” means a conscious, intentional failure or reckless
indifference. 1d. at 245.

Petitioner did not file a return for taxable year 1996 unti l
Cctober 12, 2000. Petitioner’s explanation for the failure to
file is that he honestly believed he owed no taxes because he
assunmed an NOL carryover was avail able. However, petitioner did
not file a return in 1995, nmaking this assunption uncertain at
best and unreasonable in any case. W hold that petitioner is

liable for the addition to tax under section 6651(a)(1).
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Petitioner, however, is not liable for the addition to tax
under section 6651(a)(2). This addition to tax nmust be based
upon a tax liability shown on a return--a return either filed by
the taxpayer or filed by the Secretary pursuant to section
6020(b). Sec. 6651(a)(2), (g)(2). There is nothing in the
record to indicate that the Secretary prepared such a return,?
and the addition to tax cannot be based on petitioner’s filed
return because the return reflects a zero tax liability.

The addition to tax under section 6651(a)(1) generally is
equal to 5 percent of the anmount of tax required to be shown on
the return for each nonth or portion thereof for which the
delinquency in filing continues, up to a nmaxi num of 25 percent.
The amount of the addition to tax under section 6651(a)(1)
generally is reduced by the amobunt of the addition to tax under
section 6651(a)(2) with respect to each nonth in which both are
ot herwi se applicable. Sec. 6651(c)(1l). Because petitioner filed
his return over 3 years late, he is liable for the section
6651(a) (1) addition to tax in the maxi nrum anount of 25 percent,
or $842.75. This anmount is greater than the anount determ ned by

respondent because, due to our holding that petitioner is not

2A notice of deficiency may be issued without a return
havi ng been filed pursuant to sec. 6020(b). Secs. 6211(a),
6212(a); Roat v. Conm ssioner, 847 F.2d 1379 (9th Cr. 1988),
affg. on this issue an Order of this Court.
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liable for the section 6651(a)(2) addition to tax, section
6651(c) (1) is no |longer applicable.
Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.
To reflect the foregoing,

An order will be entered

dism ssing this case for |ack of

jurisdiction as to the section

6654(a) addition to tax, and

decision will be entered for

petitioner as to the section

6651(a) (1) addition to tax and for

respondent as to the deficiency and

the increased section 6651(a)(2)

addition to tax.




