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CARLUZZO, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tine the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal
Revenue Code in effect for 1997. The decision to be entered is
not reviewable by any other court, and this opinion should not be

cited as authority.
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Respondent determ ned a deficiency of $3,348 in petitioner’s
1997 Federal income tax. The issue for decision is whether any
portion of the Social Security benefits paid to petitioner in
1997 are includable in his incone for that year.

Backgr ound

Sone of the facts have been stipulated and are so found. At
the tinme the petition was filed, petitioner resided in Muntain
View, California.

After he retired in 1992 at the age of 62, petitioner
applied for and began to receive Social Security benefits. In
1995, petitioner becane reenpl oyed and conti nued wor ki ng
t hroughout 1997, during which period he also continued to receive
Soci al Security benefits. During the year in issue, he was paid
Soci al Security benefits totaling $13, 865.

As a result of the other inconme earned by petitioner each
year during the years 1995 through 1997, petitioner was overpaid
Soci al Security benefits of $20,395.30 (the overpaynent), which
i ncl uded the anobunt of benefits petitioner received in 1997.
Consequently, the Social Security Adm nistration (SSA) began to
wi thhol d Social Security benefits to which petitioner was
otherwise entitled in order to recover the overpaynent. The SSA
recovered $1, 702 of the overpaynent in 1997 and continued to
withhold all or part of petitioner’s Social Security benefits in

1998 and 1999. As of the date of trial, petitioner had not
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repaid the entire anmount of the overpaynent.

On his 1997 Federal inconme tax return, petitioner reported
adj usted gross incone of $102,279, which does not include any of
the Social Security benefits paid to petitioner during that year.

In the notice of deficiency, respondent determ ned that a
portion of the Social Security benefits received by petitioner in
1997 are includable in his incone for that year. O her
adjustnments made in the notice of deficiency are not in dispute.
Di scussi on

The extent to which Social Security benefits are includable
in a taxpayer’s inconme is determ ned pursuant to a formula that
takes into account the amount of the taxpayer’s Social Security
benefits, the anmount of the taxpayer’s other incone, and the
taxpayer’s filing status. See sec. 86. For purposes of the
conputation contenplated by the fornmula, the anount of Soci al
Security benefits received by a taxpayer during any taxable year
is “reduced by any repaynent made by the taxpayer during the
taxabl e year of a social security benefit previously received by
t he taxpayer (whether or not such benefit was received during the
taxabl e year).” Sec. 86(d)(2).

The deficiency here in dispute was properly conputed in
accordance with section 86, and petitioner does not contend
otherwi se. Instead, petitioner disputes the deficiency because
it is based upon Social Security benefits that he is required to

repay. According to petitioner, because of his obligation to
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repay it, the overpaynent is, in effect, a loan to himthat
shoul d not be included in his incone.

CGenerally, | oan proceeds are not income to the borrower.
Al t hough we understand why petitioner m ght view the overpaynent
as a loan, for Federal incone tax purposes, an overpaynent of
Social Security benefits is not treated as a loan to the
recipient.

An individual’s Social Security benefits are subject to
reduction if the individual’s other incone exceeds a certain
| evel during a particular year. See 42 U S.C. sec. 403. The
extent of the reduction often cannot be determ ned until year’s
end when the individual’s other incone for the entire year is
knowmn. Simlarly, the extent of an overpaynent of Soci al
Security benefits resulting fromsuch a reduction often cannot be
determ ned until year’s end. Under those circunstances, an
over paynment of Social Security benefits nmade in one year would
have to be recovered in subsequent years. See 42 U S.C sec.
404. The legislative history acconpanying section 86(d)
i ndi cates that the Congress was m ndful of the potential negative
Federal inconme tax consequences facing a taxpayer in such a
situation and in the enactnent of section 86(d)(2) intended to
provi de a nechanism “to prevent a taxpayer from being subject to
taxation on his benefits in those situations in which a taxpayer
must repay a portion of those benefits because he has been
overpaid previously.” S. Rept. 98-23 at 27 (1983), 1983-2 C.B
326, 329.
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We understand that under the circunstances of this case, the
relief mechani sm provided by section 86(d)(2) m ght not seem
meani ngful to petitioner. Nevertheless, the deficiency here in
di spute properly takes into account the provisions of section
86(d)(2), as well as the other applicable provisions of section
86. Therefore, the deficiency nust be sustained, and we so hol d.

To reflect the foregoing,

Deci sion will be

entered for respondent.




