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VEMORANDUM OPI NI ON

COUVI LLI ON, Special Trial Judge: These consolidated cases

were heard pursuant to section 7443A(b)(3)! and Rul es 180, 181,

and 182.

1

Unl ess otherw se indicated, section references are to the

I nternal Revenue Code in effect for the years at issue. Al Rule
references are to the Tax Court Rules of Practice and Procedure.



Respondent determ ned the follow ng deficiencies in

petitioners' Federal incone taxes, additions to tax, and

penal ties:
Addition to Tax Penal t vy
Year Defi ci ency Sec. 6651(a) (1) Sec. 6662(a)
1990 $4, 383 $202 $ 877
1991 5, 481 91 1, 096
1992 1, 964 58 393

After concessions by respondent,? the issues for decision
are: (1) Wether petitioners are entitled to charitable
contribution deductions, under section 170(a) for each of the
years in question, for contributions to a |ocal singing group;
(2) whether petitioners are entitled to educational expense
deductions, under section 162(a) for each of the years in
guestion; (3) whether petitioners are precluded, under section
280A for each of the years in question, fromdeduction of |osses
incurred fromrental properties; (4) in the event section 280A is
not applicable to petitioners' rental properties, whether
petitioners have substantiated certain expenses; (5) in the event

section 280A is not applicable to petitioners' rental properties,

2 At trial, respondent conceded the addition to tax under sec.
6651(a) (1) for 1991. Respondent, at trial, made several other
concessions, principally with respect to the substantiation of
vari ous expenses that were disallowed in the notices of
deficiency. Those concessions are noted in the body of the
opinion. A Rule 155 conputation wll|l be necessary in these
cases.



- 3 -

whet her petitioners have established basis under section 167(c)
as to one of the rental properties for purposes of determ ning
t he al |l owabl e depreci ati on deduction for each of the years at

i ssue; (6) whether section 280F(d)(4) precludes petitioners from
claim ng depreciation on a conputer and peri pheral equi pnment

| ocated in their hone that was used in petitioners' trade or
busi ness activity and in petitioners' rental activity;

(7) whether petitioners are entitled to a deduction, under
section 162(a), for travel expenses attributable to petitioner
Joy M Zeidler (Ms. Zeidler), who acconpani ed her husband,
petitioner Gerald L. Zeidler (M. Zeidler), on two business
trips; and (8) whether petitioners are liable for the additions
to tax under section 6651(a)(1l) and penalties under section
6662(a) .

Sone of the facts have been stipul ated, and those facts,
with the annexed exhibits, are so found and are incorporated
herein by reference. Petitioners, husband and wife, were |egal
residents of Geendale, Wsconsin, at the tinme their petitions
were filed.

During the 3 years at issue, M. Zeidler was enployed as a
producti on manager at Ladish Co., Inc. (Ladish), at Cudahy,

W sconsin. Ladish was in the foundry business, forging iron and
steel products. M. Zeidler held college degrees in electrical

and chem cal engineering. Ms. Zeidler was al so enpl oyed at



Ladi sh during the years at issue until June 1992 as a

st enographer. She was classified by her enployer as a Steno |11
havi ng progressed from Steno | and Steno Il1. Her work was
entirely admnistrative, and, at sonme point, in addition to her
wor k as stenographer, she becane nanager of the conpany store
that stocked gifts and ot her paraphernalia bearing the Ladish
logo. Ms. Zeidler's enploynent with Ladish termnated in June
1992 after 18 years of service. She was term nated because of
adverse busi ness and econom ¢ conditions facing Ladish. For
several years prior to 1992, Ladish had been faced with such
probl ens and had, over the years, laid off or term nated

enpl oyees, beginning with enpl oyees having | ess seniority.

On their Federal incone tax returns for 1990, 1991, and
1992, petitioners clained charitable contribution deductions of
$141, $211, and $143, respectively, for contributions to an
organi zation in G eendal e, Wsconsin, known as the Cantare

Choral e singers (the organization).® The organization at one

3 The charitable contribution adjustnments in the notices of
deficiency were $183, $418, and $143, respectively, for 1990,
1991, and 1992. At trial, the parties advised the Court that the
adjustnents in the notices of deficiency involved other charities
as well as the contributions to the Cantare Choral e singers but
that the parties had reached a basis for settlenment of the
adj ustnents involving the other charities. The deductions to the
Cantare Chorale singers represented the only remaining issue for
trial, those anpbunts being $141, $211, and $143, respectively,
for the 3 years at issue. The Court further notes that, in the
stipulation of facts filed with the Court, the charitable
contribution adjustnment relating to the Cantare Choral e singers
(continued. . .)



time in the past had applied with the Internal Revenue Service
(IRS) for recognition as a tax-exenpt organization under section
501(c)(3); however, no determ nation was ever nmade by the IRS
that the organization was a qualified organization under section
501(c)(3). The parties stipulated that the organi zati on was not
listed as a tax-exenpt nonprofit organi zation on the U S.
Department of Treasury Cumnul ative List of organizations pursuant
to section 501(c). The organi zation never pursued its
application for recognition as an organi zati on exenpt under
section 501(c)(3). In the notices of deficiency, respondent

di sal l oned the contributions for the 3 years.

At the tinme of trial, the organization had been in existence
approximately 15 years. It was nmade up of vol unteer singers,
nunberi ng approxi mately 45, from Greendale, Wsconsin, and its
environs who were interested in furthering the enjoynent of nusic
in the conmunity and who, in general, "loved to sing". The
organi zati on had two public perfornmances each year, one in the
spring and one near Christmas. Ms. Zeidler was secretary of the

organi zation and al so served on its executive board, having

3(...continued)

for 1992 is stated to be $193. At trial, counsel for respondent
acknow edged that anpunt to be in error and that the correct
anount was $143. Respondent agrees that the anmounts at issue for
the 3 years were in fact paid by petitioners and that

di sal |l owance of the deduction was based solely on respondent's
determ nation that the organization was not an exenpt charitable
or gani zati on under sec. 501(c)(3).
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served in those positions 6 or 7 years. In her capacity as an
officer, Ms. Zeidler was famliar with the operational and
financi al aspects of the organization. For all of the

per formances, the organization sold tickets, and proceeds were
used to defray the expenses of putting on the performances. Any
excess nonies were carried over to assist in defraying the
expenses of subsequent performances, which included the purchase
of nusic, supplies, robes, tuxedos, and dresses for the chorale
performances. Financial records of the organization were
submtted into evidence fromfive performances during the years
in question. For the five performances, the organization had
gross receipts of $10,872.84 and expenses of $9,101.88. The
expenses, which were item zed, do not indicate that the

organi zation's funds were used for the benefit of any private

i ndi vidual, and the Court so finds. The sources of funds to the

organi zation were identified as "ticket receipts", "patron
money", and "door sales". The distinctions between these
categories of receipts were not explained at trial. At no tine

during its existence did the organi zation's gross receipts in any
gi ven year exceed $5, 000.

Wth respect to this issue, and all other issues in these
cases, certain general rules are applicable, one of which is that
respondent’'s determinations in a notice of deficiency are

presunmed correct, and the taxpayer bears the burden of proving



that the determ nations are in error. Rule 142(a); Wlch v.

Hel vering, 290 U. S. 111, 115 (1933). Moreover, deductions are a
matter of |egislative grace, and the taxpayer nust be able to
point to an applicable statute to show that a cl ai med deducti on

cones wthin its terns. Interstate Transit Lines v.

Comm ssi oner, 319 U S. 590 (1943).

Section 170(a) allows as a deduction, subject to the
percentage limtations of section 170(b), any charitable
contribution as defined in section 170(c). Section 170(c)
provides, in part, that the term"charitable contribution" nmeans
a contribution to or for the use of "a corporation, trust, or
community chest, fund, or foundation * * * organi zed and operated
exclusively for religious, charitable, scientific, literary, or
educati onal purposes * * * no part of the net earnings of which
inures to the benefit of any private sharehol der or individual."

Petitioners have not satisfied their burden of establishing
that the Cantare Choral e singers was an organi zati on exenpt under
section 501(c), such that contributions thereto would be
deducti bl e under section 170(a).

Section 1.501(c)(3)-1(b)(1), Inconme Tax Regs., provides
general ly that an organi zation is organi zed exclusively for one
or nore exenpt purposes only if the "articles of organization”
(a) limt the purposes of such organization to one or nore exenpt

pur poses, and (b) do not expressly enpower the organization to
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engage, otherw se than as an insubstantial part of its
activities, in activities that in thenselves are not in
furtherance of one or nore exenpt purposes. Section 1.501(c)(3)-
1(b)(2), Income Tax Regs., states that "articles of organi zation"
or "articles" includes the trust instrunment, the corporate
charter, the articles of association, or any other witten
i nstrunment by which an organi zation is created.

Petitioners presented no organi zati onal docunents to
evi dence the existence of the Cantare Chorale singers or to
evidence that it was organi zed for one or nore exenpt purposes
under section 501(c)(3). Nor was the Court provided with any
ot her adm ssi bl e docunents or evidence that would set out the
organi zation's purposes so as to neet the organi zational test.
The Court holds that petitioners have not sustained their burden

of proving that the organi zati on was exenpt for purposes of



section 501(c)(3).* Respondent, therefore, is sustained on this
i ssue.

Petitioners clainmed on their Federal inconme tax returns, as
Schedul e A, Item zed Deductions, educational expenses of $6, 077,
$12, 436, and $4, 855, respectively, for 1990, 1991, and 1992,
prior to deduction of the 2-percent floor on m scel |l aneous
item zed deductions under section 67(a). These expenses were
incurred by Ms. Zeidler as a student pursuing weekend col |l ege
courses at Alverno College, a wonen's |iberal arts coll ege at
M | waukee, Wsconsin. 1In the notices of deficiency, respondent
di sal |l owed the anpunts clainmed on the ground that the educati onal
expenses qualified Ms. Zeidler for a new trade or business, and,
therefore, the expenses were not deductible under section 1.162-

5(b)(3), Incone Tax Regs.

4 Petitioners contend that the organization was not required

to apply for recognition of sec. 501(c)(3) status because the
gross recei pts of the organization for each of its taxable years
never exceeded $5,000 per year. Sec. 508(a) provides generally
t hat any organi zati on organi zed after Oct. 9, 1969, shall not be
treated as an organi zation described in sec. 501(c)(3), unless
the organi zation has given notice to the Secretary that it is
applying for recognition. Sec. 508(c)(3) exenpts fromthis
notice requirenent any organization that is not a private
foundation, and the gross receipts of which in each taxabl e year
are nornmally not nore than $5,000. The nere fact that the
Cantare Chorale singers was not required to give notice that it
was applying for recognition as a tax-exenpt organi zation does
not, in and of itself, establish that the organi zati on was
organi zed and operated exclusively for a charitable purpose,

unl ess the organi zation, in fact, establishes that it was so
organi zed and operated exclusively for an exenpt purpose. Sec.
1.501(c)(3)-1(b), Incone Tax Regs.
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As noted above, Ms. Zeidler possessed a high school diplom
when she commenced her enploynent with Ladish. As a Steno Il at
Ladi sh, her duties were essentially the sane as those of Steno |
and Steno I, fromwhich she had progressed. The curriculum Ms.
Zei dl er pursued at Alverno Coll ege was toward a Bachel or of
Sci ence degree in professional comrunications with a mnor in
busi ness managenent. Ms. Zeidler graduated with such a degree
on May 16, 1992.

Petitioners contend that the sole purpose in Ms. Zeidler's
advanced education was to inprove her skills in the work she was
doing with Ladish. She pursued the education because she
recogni zed several years earlier that Ladish would ultimately be
adversely affected by econom ¢ and busi ness conditions that would
requi re permanent |ayoffs of enployees. By having advanced
educational training in her field, Ms. Zeidler felt that she
woul d not be laid off, or, at |east, her enploynent woul d be
prol onged. Although Ms. Zeidler was permanently laid off in
June 1992, she is satisfied that, because of her advanced
educational training, her enploynent with Ladi sh continued at
| east 6 or 7 years longer that if she had not earned her degree.
Because of her advanced education, Ms. Zeidler was "held out of
seniority", in that other enpl oyees having seniority over her
were laid off. Petitioners argue that Ms. Zeidler's advanced

education did not qualify her for a new trade or business
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because, during the entire period she pursued her advanced

education and thereafter, she continued doing the sanme worKk.

After she was laid off by Ladish, she applied with 30 to 35

enpl oyers and was unsuccessful in finding enploynent, either as a

st enographer or in any other position commensurate with her

advanced educational training. Petitioners argue that Ms.

Zei dl er never intended to pursue a new trade or business and

al ways expected to remain in the sanme position with her enployer.
Section 162 and the regul ations thereunder generally allow a

deduction for ordinary and necessary business expenses, including

expenses of education, which (1) maintain or inprove skills

required by an individual in his enploynment or other trade or

busi ness, or (2) neet the express requirenments of the

i ndi vidual's enployer, or the requirenents of applicable | aw or

regul ations, inposed as a condition to the retention by the

i ndi vi dual of an established enpl oynent relationship, status, or

rate of conpensation. Sec. 1.162-5(a), Incone Tax Regs.

However, section 1.162-5(b), Incone Tax Regs., describes certain

educati onal expenditures that are not deductible as ordinary and

necessary busi ness expenses even though the educati on may

mai ntain or inprove skills required by the individual in his

enpl oynent or may neet the express requirenents of the

i ndi vidual's enpl oyer or of applicable Iaw or regul ations. As

appl i cabl e here, such expenditures include those "nade by an
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i ndi vidual for education which is part of a program of study
bei ng pursued by himwhich will lead to qualifying himin a new
trade or business." Sec. 1.162-5(b)(3), Incone Tax Regs.

Under section 1.162-5(b)(3), Incone Tax Regs., if a taxpayer
I's pursuing a course of educational study that qualifies the
t axpayer for a new trade or business, the expenditures are not
deducti bl e whether the studies are required by the enpl oyer,
whet her the taxpayer does not intend to enter a new field or
endeavor, and even though the taxpayer's duties are not
significantly different after the education fromwhat they had

been before the educati on. Robi nson v. Conm ssioner, 78 T.C.

550, 556-557 (1982); Bodley v. Comm ssioner, 56 T.C 1357, 1360

(1971); Schwermyv. Comm ssioner, T.C. Meno. 1986-16.

The question of whether an educational expenditure qualifies
a taxpayer for a new trade or business requires a "commobnsense

approach”". Reisinger v. Conm ssioner, 71 T.C. 568, 574 (1979).

"If the education qualifies the taxpayer to performsignificantly
different tasks and activities than he or she could performprior
to the education, then the education qualifies himor her for a

new trade or business." Browne v. Conmi ssioner, 73 T.C. 723, 726

(1980) (citing Diaz v. Comm ssioner, 70 T.C 1067, 1074 (1978),
affd. w thout published opinion 607 F.2d 995 (2d Cr. 1979));

G enn v. Conmm ssioner, 62 T.C. 270, 275 (1974). The taxpayer's

subj ective purpose in pursuing the education is irrelevant, and
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the question of deductibility is not satisfied by a show ng that
t he taxpayer did not in fact carry on a new trade or business.

Burnstein v. Conm ssioner, 66 T.C 492, 495 (1976). The fact

that Ms. Zeidler sought enpl oynent unsuccessfully after she
obt ai ned her degree does not nean that she had not qualified for
a new trade or business. The unfortunate reality is that she was
unable to find new enploynent with her degree because of the sane
adverse econom c conditions that caused her |ayoff as a
st enogr apher.

Petitioners have not satisfied the Court that, with a
bachel or's degree, Ms. Zeidler was not qualified to engage in an
occupation requiring no greater skills than those required by the
Steno |1l position she had with Ladish. One of the docunents
i ntroduced into evidence consisted of an evaluation of Ms.
Zeidler by Alverno Col |l ege upon her attainment of the degree in

prof essi onal communi cation. That eval uation stated:

Joy Zeidl er has denonstrated the abilities which
characterize an Alverno Col |l ege graduate with a major in

pr of essi onal communi cati on and a support area in business
and managenent. I n professional communication they include
the ability to adapt nessages for a variety of purposes and
audi ences, to effectively use oral, witten, and nedi a
nodes, to interact effectively with others, and to apply
communi cation theory across a variety of contexts. In

busi ness and managenent these include the ability to take
the initiative in identifying and sol ving problens or
opportunities for gromh or inprovenent in organizational
settings, to accurately use and conmmuni cate the application
of concepts and franmeworks from business functional areas to
probl em situations, and to interact effectively in group or
organi zati onal contexts.



In Mal ek v. Conmi ssioner, T.C Meno. 1985-428, this Court

hel d that the taxpayer, who was enployed in an adm nistrative
position with duties very simlar to those of Ms. Zeidler with
Ladi sh, and who obtai ned a Bachel or of Science degree from

Al verno Coll ege in professional comunications, had, by virtue of
t he educational courses, qualified for a new trade or business.
The Court holds, therefore, that the educational expenses
incurred by petitioners in the instant cases qualified Ms.
Zeidler for a new trade or business. Respondent, accordingly, is
sustained on this issue.

On their Federal incone tax returns for 1990 and 1991,
petitioners reported on Schedul e E, Supplenental Incone and Loss,
gross recei pts and expenses relating to tw residential real
estate properties owned by petitioners. For 1992, petitioners
conveyed one of the properties to a corporation wholly owned by
them JMZ Managenent, Inc. The corporation qualified as an S
corporation under section 1361, and the | oss sustained by that
corporation was reported by petitioners on their 1992 i ndivi dual
tax return.

In the notices of deficiency, respondent disallowed expenses
attributable to one of the rental properties for the 3 years in
guestion under section 280A(a) for the reason that petitioners
had used the questioned property for personal purposes during

each of the 3 years in question for periods in excess of those
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proscribed by section 280A(d) (1), and, therefore, section 280A(a)
applied. Alternatively, respondent disallowed sone of the
expenses clained as to both properties for |ack of
substantiation. The anobunts disallowed were $4,876, $4,400, and
$3, 567, respectively, for 1990, 1991, and 1992.°

Section 280A(a) provides generally that, in the case of an
i ndi vidual or an S corporation, no deduction otherw se all owabl e
shall be allowed with respect to the use of a dwelling unit that
is used by the taxpayer during the taxable year as a residence,
except as otherw se provided in section 280A. Section 280A(d) (1)
provi des generally that a taxpayer is considered as using a
dwel ling unit as a residence if the taxpayer uses the unit for
personal purposes during the taxable year for the greater of 14
days or 10 percent of the nunber of days the unit is rented at a
fair rental. In such circunstances, where a unit is put to a
rental use and is al so used by the taxpayer as a residence, the
deduction of expenses attributable to the dwelling unit is
l[imted to the gross rental inconme derived fromthe property.

Sec. 280A(c) (5).

5 The amounts disall owed for 1990 and 1991 do not include the

depreciation clainmed on the rental unit as to which respondent
applies sec. 280A. The notices of deficiency for these 2 years

i nclude a separate adjustnent disallow ng the depreciation
clainmed on this property for the additional reason that
petitioners had no depreci able basis in the property. That sanme
i ssue carries over to 1992 in respondent's disallowance of the S
corporation loss. The depreciation adjustnent, therefore, is
addressed as a separate issue.
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Based on the evidence presented at trial, the Court is
satisfied that petitioners did not use the questioned property as
a residence for each of the years at issue for periods that would
exceed the time periods set out in section 280A(d)(1). Although
petitioners made several visits to the property during the years
in question and, on one or two occasions used the property as a
resi dence well under the 14-day/10 percent standard, the visits
to the property were essentially for maintenance. The Court,
therefore, sustains petitioners on this issue, that section
280A(c) (5) does not preclude petitioners fromclaimng | osses
fromthis property in excess of the rentals therefrom

Respondent's alternative adjustnment to petitioners
deductions fromrental activities relates to the 1991 tax year on
t he sane property discussed above, as to which $313 expenses for
supplies, $596 for neals, and $1,059 for autonobile travel were
di sal l oned for lack of substantiation. On this record, the Court
sustains respondent as to the three itens. Petitioners presented
no proof, such as bills, receipts, or canceled checks, to
establish that they incurred the $313 expense for supplies. As
to the autonobile and neal expenses, records for these expenses
were al so not produced. Section 162(a) allows a deduction for
all ordinary and necessary expenses paid or incurred during the
taxabl e year in carrying on any trade or business, including,

under section 162(a)(2), "traveling expenses (including anmounts
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expended for neals and | odging* * *) while away from hone in the
pursuit of a trade or business". Section 274(d) provides further
that, to substantiate such expenses, the taxpayer nust maintain
adequate records that include maintaining an "account book,
diary, log, statenent of expense, trip sheet, or simlar record

* * * and docunentary evidence * * * which, in conbination, are
sufficient to establish each el enent of an expenditure". Sec.
1.274-5(c)(2)(i), Incone Tax Regs.® The substantiation

requi renents of section 274(d) apply to autonobil e expenses by
virtue of section 280F(d)(4) and to expenses connected wi th other
cl asses of property referred to as "listed property" and defined
in section 280F(d)(4). Section 280F(d)(4)(A) (i) and (ii)

i ncl udes any passenger autonobile or any other property used as a
means of transportation. Petitioners did not naintain the
records required by section 274(d) to substantiate their neals
and aut onobi |l e expenses. Respondent, therefore, is sustained on
this issue.

As noted earlier, petitioners owed two residential rental
properties as to which they reported their inconme and expenses on
Schedule E of their returns. One of the properties was a single
famly home |located at Sister Bay, Wsconsin, a popular resort

and vacation area located 90 mles north of M| waukee, W sconsin.

6 Under sec. 274(d) (1), the substantiation requirenents for

travel i ng expenses are applicable to expenses under sec. 162, as
wel | as expenses under sec. 212.
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Petitioners clainmed straight-1ine depreciation deductions on this
property (the Sister Bay property) of $1,920 for each of the
years 1990 and 1991. In the notices of deficiency, respondent

di sal l oned the entire amounts clained for the reason that
petitioners had not established their cost or basis for the
property.’

Petitioners acquired the Sister Bay property in tw stages--
an undi vi ded one-half interest in 1988 and the other one-half
interest in 1989. They submtted in evidence two quitclaimdeeds
to substantiate their acquisition of these undivided interests.
The deeds, however, make no recitation of the consideration paid
for the property. The property was acquired fromMs. Zeidler's
parents, and petitioners contend they paid $70,400 for the
property. Petitioners calculated their depreciation for 1990 and
1991 based on $52,800 as the cost of the house and inprovenents,
with a useful life of 27.5 years.

Petitioners contend the $70,400 cost of the property was

paid by them as follows:

$18,400 in satisfaction of a prior loan by Ms. Zeidler to her parents
40,000 in cash that petitioners received over a period of 2 years as gifts
fromM. Zeidler's parents
8,000 approximately the anmpunt petitioners paid in cash fromtheir own
funds
4,000 approxi mately an ambunt owing by Ms. Zeidler's parents to
petitioners for work M. Zeidler perforned on the retirenent
home of Ms. Zeidler's parents in North Carolina
$70, 400 TOTAL

This is the issue referred to in supra note 5.
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Petitioners offered at trial, to establish payment of the
above amounts, three checks totaling $4,702. However, all three
checks bear notations that all or portions of the checks are for
taxes. No credi ble docunentary evidence was presented that would
satisfy the Court that petitioners paid any anounts to acquire
the property. The court is satisfied, however, that petitioners
have record title to the property; that the property was held for
residential rental purposes; and that petitioners have been
reporting the incone and expenses for this property for Federal
i ncome tax purposes. Wen certain clainmed expenses are not
adequately substantiated, but the Court is satisfied fromthe
record that expenses were in fact incurred by the taxpayer, and a
basi s upon which an estimate of the expenses can be made, this
Court may determ ne and all ow the taxpayer a deduction for the

expense clained. Cohan v. Conm ssioner, 39 F.2d 540, 544 (2d

Cir. 1930). The Court, accordingly, estimtes that petitioners
pai d $8, 250 for the house and inprovenents and, assum ng a useful
life of 27.5 years (which respondent does not dispute), allows
petitioners a depreciation deduction of $300 for each of the

years at issue.®

8 For 1992, the rental activity of the Sister Bay property was

reported by JMZ Managenent, Inc., a corporation owned by
petitioners, an S corporation under section 1361. On their 1992
Federal incone tax return, petitioners reported a | oss of $3,567
fromJMZ Managenent, Inc., which included a depreciation
deduction of $1,920 clainmed by JMZ Managenent, Inc., on Form
(continued. . .)
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On their Federal incone tax returns for 1990 and 1991,
petitioners clained, on Schedule C of their returns, Profit or
Loss From Busi ness, depreciation deductions of $2,751 and $1, 800,
respectively, on a conputer that was |ocated in petitioners
home. Petitioners contend the conputer was used 80 percent in
connection wth a financial services activity that M. Zeidler
conducted out of their honme, and for which petitioners reported
their income and expenses on Schedule C of their returns.
Petitioners contend that the conputer was used 20 percent in
connection with two residential rental properties petitioners
owned, and as to which petitioners reported their incone and
expenses on Schedule E of their returns, Supplenental |ncone and
Loss (Fromrents, royalties, partnerships, estates, trusts,

REM Cs, etc.). In the notices of deficiency, respondent

di sal | oned the depreciation deductions clained with respect to
the conmputer for both years. Respondent contends that the

cl ai mred deductions were not substantiated pursuant to section
274(d)(4). On their incone tax returns for 1990 and 1991,
petitioners al so claimed deductions on Schedule C of their

returns for expenses relating to the office in their hone that

8(...continued)

1120S, U.S. Inconme Tax Return For An S Corporation, filed by JMZ
Managenment, Inc., for 1992. Respondent disallowed the |oss of
$3,567 reported by petitioners. Petitioners are entitled to a
$300 depreciation deduction for 1992 for the Sister Bay property
for the reasons di scussed above.
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was used in connection with their trade or business and in
connection with their investnment property. 1In the notices of
deficiency, respondent disallowed the hone office deductions for
1990 and 1991 on the ground that the office was not used
excl usively for business under section 280A. At trial, however,
respondent conceded the adjustnents relating to petitioners' hone
of fice expenses, and further conceded petitioners were entitled
to hone office deductions based on 120 square feet of space
rat her than 110 square feet clainmed by petitioners on their
returns.

Section 274(d) provides that no deduction shall be all owed
Wth respect to "listed property" as defined in section
280F(d) (4), unless the taxpayer substantiates by adequate records
or corroborative evidence (A the anount of the expense, (B) the
time and place of use, (C the business purpose, and (D) the
busi ness rel ationship of the taxpayer to the persons using |listed
property. Sec. 274(d)(4). Petitioners did not maintain such
records with respect to their conputer.

The term"listed property” under section 280F(d)(4) includes
any conputer or peripheral equipnent. Sec. 280F(d)(4)(A) (iii).
However, section 280F(d)(4)(B) provides generally that the term
"listed property" shall not include any conmputer or peripheral
equi pnent used exclusively at a regul ar busi ness establishnent,

and any portion of a dwelling unit shall be treated as a regul ar
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busi ness establishnent if the requirenments of section 280A(c) (1)
are net. Section 280A(c)(1), in turn, allows deductions

all ocable to the portion of a dwelling unit that is exclusively
used on a regular basis as the principal place of business for
any trade or business of the taxpayer. As noted above,
respondent at trial conceded petitioners' entitlenent to a hone
of fice deduction for the portion of their dwelling used in
connection with their trade or business and rental properties.
Wth this concession, it follows that petitioners' conputer is
excepted fromthe definition of "listed property” under section
280F(d) (4)(B); thus, the strict substantiation requirenents of
section 274(d) are not applicable. Petitioners substantiated
their purchase of the equipnent, and the Court is satisfied that
t he conputer was used for business and investnent purposes.
Petitioners, therefore, are entitled to depreciation deductions
on their conputer for the 2 years at issue.

The trade or business activity of petitioners previously
referred to was conducted by M. Zeidler under the trade nanme of
GLZ Financial Services. He provided consulting and estate
pl anni ng services and was al so |icensed to sell insurance.
Petitioners reported their incone and expenses fromthis activity
on Schedule C, Profit or Loss From Business, of their returns.
In the notices of deficiency, respondent disallowed several of

t he expenses clained by petitioners for each of the years in
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question. At trial, counsel for respondent advised the Court
that petitioners had established their entitlenent to deductions
for all the disallowed expenses, except for the foll ow ng
expenses for the 1990 tax year:®
$930 -- Supplies

162 -- Meals

299 -- O her expenses

909 -- Travel

The Court sustains respondent on each of these itens.

Petitioners did not sustain their burden of establishing their
entitlenment to a deduction for these expenses. The neals and
travel expenses were additionally subject to the substantiation
requi renents of section 274(d), discussed earlier in this
opi nion, and petitioners' records as to the neals did not conport
with the record keeping requirenents of section 274(d). The $909
travel expense item however, was disallowed by respondent for a
different reason: the expense related to that portion of Ms.
Zeidler's travel with M. Zeidler on two trips during 1990. One
trip was to North Carolina, and the other trip was to Birm ngham
Al abama. Respondent all owed a deduction for that portion of the
trips allocable to M. Zeidler but denied the portion allocable

to Ms. Zeidler on the ground that the trips, as to her, were not

o Depreci ation of the conputer for the 3 years was al so one of

t he Schedul e C expenses disall owed that respondent did not
concede but that issue has been considered by the Court above.
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related to M. Zeidler's trade or business activity. The Court
agrees with respondent. Petitioners did not establish that Ms.
Zei dl er's acconpani nent of her husband on these trips was in any
way related to or contributed to M. Zeidler's business. The
trip to North Carolina was during the Christmas season and
included a visit to Ms. Zeidler's parents. There was no show ng
that Ms. Zeidler participated in any activity related to M.
Zeidler's trade or business. Petitioners failed to show any
busi ness purpose for Ms. Zeidler on the Bi rm ngham Al abama,
trip. The $909 expense is considered a personal expense and is
not deducti bl e under section 262. Respondent, therefore, is
sustained on this issue.

Petitioners' 1990 inconme tax return was signed on
Novenber 4, 1991, and was received by the IRS on Novenber 8,
1991. Petitioners had obtained an automati c extension that
extended the filing period for their 1990 return to August 15,
1991. Petitioners signed their 1992 return on August 12, 1993;
however, respondent alleged on brief that the envel ope in which
petitioners mailed their return to the IRS bore a postmark date
of August 24, 1993, and was received by the I RS on August 28,
1993. Petitioners also obtained an automatic extension to file
their 1992 return on or before August 15, 1993. Respondent
determ ned the addition to tax under section 6651(a)(1) for both

years. At trial, petitioners presented no evidence on this issue
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to prove that either return was nailed or filed on tine.
Respondent, therefore, is sustained on these additions to tax.
Respondent determ ned the penalty under section 6662(a) for
negl i gence or disregard of rules or regulations for the 3 years
in question. Section 6662(a) provides that, if it is applicable
to any portion of an underpaynent in taxes, there shall be added
to the tax an anmobunt equal to 20 percent of the portion of the
under paynent to which section 6662 applies. The penalty is
applicable to any underpaynent attributable to negligence or
di sregard of rules or regulations. Sec. 6662(b)(1). The term
"negligence" includes any failure to make a reasonable attenpt to
conply with the provisions of the IRS |aws, and the term
"di sregard" includes any carel ess, reckless, or intentional
di sregard of rules or regulations. Negligence is the |ack of due
care or failure to do what a reasonable and ordinarily prudent

person woul d do under the circunstances. Neely v. Conmm ssioner,

85 T.C. 934, 947 (1985). Under section 6664(c), no penalty shal
be i nposed under section 6662(a) with respect to any portion of
an underpaynent if it is shown that there was reasonabl e cause
for such portion, and that the taxpayer acted in good faith with
respect to such portion.

On this record, the Court holds that petitioners are |liable
for the penalty under section 6662(a). Petitioners clained

deductions for educational expenses on facts that were very
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simlar to the facts of Mal ek v. Conmi ssioner, T.C. Menp. 1985-

428, wherein this Court held such expenses were not deducti bl e.
Petitioners did not maintain books and records as required by
section 6001 to substantiate other deductions and, in particular,
expenses subject to section 274(d). Petitioners clained

depreci ation on an asset although petitioners had scant evi dence
as to its basis. Finally, one of the expenses clained as a

busi ness expense was found to be for the personal enjoynent of
Ms. Zeidler. On this record, the Court sustains respondent on

t he penalty under section 6662(a).

Decisions will be entered

under Rul e 155.




