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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

PARR, Judge: Respondent determ ned deficiencies in
petitioner’s 1994, 1995, and 1996 Federal incone taxes of $5, 344,
$1, 969, and $9, 748, respectively.

The issue for decision is whether petitioner is entitled to
al i nrony deductions for his tax years 1994, 1995, and 1996 in

excess of those allowed by respondent. W hold that he is, to
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the extent set forth below. Unless otherw se indicated, al
section references are to the Internal Revenue Code in effect for
the taxable years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulated facts and the acconpanyi ng exhibits are
i ncorporated herein by this reference. At the tine
the petition in this case was filed, petitioner resided in
Rochester, M nnesot a.

Petitioner and Betty J. Zinsneister (Betty) were married in
1974. |In 1986, they took out a nortgage (the first nortgage) on
their jointly owned residence in the principal anmount of $77, 900.
Petitioner and Betty were jointly liable on the first nortgage
not e.

Betty initiated divorce proceedi ngs agai nst petitioner in
August 1991 and, in Cctober, noved out of the residence. Two of
their three children noved with her, and the third remained with
petitioner.

On Cctober 17, 1991, the District Court for the Third
Judicial District of Mnnesota - Famly Division (the State
court) issued a tenporary order. Therein, under the heading
"Support of the Mnor Children", the State court set petitioner’s

nonthly child support obligation at $950. |In addition,
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petitioner’s nmonthly spousal support obligation, |abeled
"Mai nt enance", was set at $1, 150.

In April 1992, petitioner and Betty executed a note and
nortgage for the principal anount of $50,000 (the second
nortgage). The second nortgage instrunment was signed by the
petitioner and by Betty. The second nortgage note, however, was
signed solely by petitioner.! |In August, Betty and the two
children noved to Wodbury, M nnesota, so that Betty coul d
conpl ete her education at the University of M nnesota.

I n Decenber 1992, Betty attenpted to nove back into the
famly residence in Rochester. Petitioner obtained an ex parte
order awarding himtenporary exclusive possession of the
residence. |In February 1993, however, petitioner and Betty
agreed that Betty and all three children would nove into the
resi dence and that petitioner would nove out.

Betty filed a notion for tenporary relief in June 1993. Her
affidavit submtted in support of the application for tenporary
relief stated that the fair market value of the residence was
$123,000 and that the total principal of all outstanding
nort gages thereon was $100,000. In her notion she sought, anong
ot her things, retroactive spousal naintenance and nonthly child

support of $1,400, to be reduced to $1, 200 when their ol dest

Both the first and second nortgages replaced earlier |oans
t hat had been secured by the residence. Those earlier
obligations are not involved in this case.
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child, N cholas, graduated high school. She al so sought paynents
on the two nortgages and attached a |ist of m scell aneous

expenses to be incorporated in the order, as follows:

Aut onobi | e repair $100
(broken ground effects)

Aut onobi | e repair 400
(brakes and struts)

Autonobile tires 400
Vet eri nari an 200
Rob’ s broken tronbone 140
House | nsurance 316
Aut onobi | e i nsurance 373
Real estate taxes 684
Federal taxes 556
G aduati on expenses 100
1992 | ncone taxes 120
Melissa s dental work 60
Cont act s 120
d asses 90
(needed for summrer internship)

Saf ety shoes 115

(needed for sumrer internship)

In response to her notion, the State court issued a
tenporary order, dated July 6, 1993. The order included the
fol |l ow ng provisions:

1. Petitioner’s child support was set at $1,400 per nonth,
retroactive to January 29, 1993, and continuing through May 1993,
and then at a rate of $1,200 per nonth thereafter.

2. "Tenporary mai ntenance" was continued at $1, 150 per
nont h.

3. Betty was awarded excl usive tenporary possession of the
resi dence.

4. Petitioner was ordered to "reinburse" Betty $2,414 for
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the m scel | aneous expenses she requested, with the exception of
the taxes. The order listed each of those expenses, including
those for the broken tronbone, dental work, and graduati on.

5. Petitioner was ordered to nmake paynents on the first and
second nortgages on the residence and to pay Betty for the real
estate taxes she had paid in 1993.

6. Petitioner was ordered to pay $4,000 of Betty’'s
attorney’ s fees.

As required by the tenporary order, petitioner nmade the
nont hly paynents of $529.96 on the second nortgage for the nonths
bet ween July and Decenber 1993. Petitioner believed that Betty’'s
return to the residence justified his making | ower paynents, and,
therefore, that he did not have to neet the other obligations of
the order. On Decenber 20, 1993, the State court issued a
contenpt order. The order provided, inter alia, that petitioner
"shall pay to * * * [Betty] on or before February 1st, 1994, the
sum of FI VE HUNDRED DOLLARS ($500) as and for her attorney fees
incurred in the hearing on this notion." The State court further
provi ded that Betty "shall have judgnent entered in her favor
against * * * [petitioner] in the sumof FOURTEEN THOUSAND ONE
HUNDRED SEVENTY- THREE AND 62/ 100TH DOLLARS ($14,173.62),
representing arrearages, including attorney’s fees unpaid, as
heretofore set forth in this order."

In the nmenorandum t hat acconpanied its order, the State
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court explained that the "arrearages" of $14,173.62 consisted of:

1. Past-due spousal nmaintenance/ support paynents of $2,550;

2. Reinbursenent to Betty of three paynents she had nade on
the first nortgage, totaling $2,262. 81;

3. Paynments on the first nortgage for the prior nonths of
August, Septenber, and October totaling $2,262. 81;

4. Reinbursenent to Betty for real estate taxes on the
resi dence of $684, which she had paid in May 1993;

5. Reinbursenent to Betty of the m scell aneous expenses of
$2, 414 that she had incurred; and

6. Betty's attorney’s fees of $4, 000.

The order further provided that if petitioner did not nake the
paynments ordered, he would be jailed for contenpt. In January
1994, petitioner made a | unp-sum paynent to Betty of the anount
owi ng, a total of $14,673. This anount included the newy added
rei nbursenent of an additional $500 for attorney’s fees.

On March 18, 1994 the State court entered a "Judgnent and
Decree", dissolving petitioner’s and Betty’s marriage. The
decree included the foll ow ng provisions:

1. Petitioner’s nonthly child support was set at $1, 500
fromApril 1994 through June 1996 and $1, 250 from July 1996
t hrough June 1998;

2. Petitioner’s nonthly paynment of "spousal maintenance”

was set at $1, 400;
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3. Betty was awarded the residence subject to alien in
favor of petitioner in the anount of $42,000, with interest at
the rate of 6 percent per annum and

4. Betty was ordered to nmake paynents on the first
nortgage, and petitioner was ordered to nake paynents on the
second nortgage.

The decree stated: "Notw thstanding the foregoing, the
obligation for maintenance paynents shall term nate upon the
death of the wfe or upon her remarriage." The decree further
provided: "It is specifically understood and agreed that al
future mai ntenance paynents to the wife shall be deductibl e by
t he husband and taxable to the wfe."

The decree continued with a description of Betty' s custody
rights, of petitioner’s visitation rights, and of his support
obligations for the three children. It specified that petitioner
was entitled to claimthe children as exenptions for State and
Federal inconme tax purposes.

The famly residence went to Betty subject to the |ien of
$42,000 in favor of petitioner payable at the latest by July 1,
1996. The State court ordered that Betty "imedi ately seek to
re-finance the first nortgage for an anount sufficient to satisfy
the first nortgage and husband s lien by seeking a 30 year
adj ustable rate nortgage.” An imedi ate refinancing did not

occur, however, and the decree’s provisions relating to the
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paynment of the nortgages continued in effect.

Pursuant to the Judgnment and Decree, petitioner nade the
spousal mai ntenance paynents from April 1994 through June 1996.
He nade the second nortgage paynments from April 1994 through
August 1996.

Betty graduated fromthe University of Mnnesota and began
work in Newton Falls, New York. On July 17, 1996, the State
court entered an Anmended Judgnent and Decree. Therein
petitioner’s nonthly child support paynments were reduced from
$1,500 to $1,408.75 and his nonthly spousal maintenance paynents
to $500.

I n August 1996, petitioner obtained an unsecured |ine of
credit to pay off the second nortgage. Later that nonth, Betty
sold the residence; petitioner received conpensation for his
$42,000 lien fromthe proceeds; and Betty relocated to Canton,
New York. Petitioner continued to nake the $500 spousal
mai nt enance paynents at |east through the end of 1996, the |ast
of the years at issue.

For Federal income tax purposes, petitioner used the filing
status "single" for each of the years at issue. In his Federa
income tax return for 1994, petitioner deducted $33,943 as
alinony paid. 1In the notice of deficiency, respondent allowed
$17,050 of the alinony deductions and disall owed the bal ance.

The amounts all owed included the court-ordered nonthly
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mai nt enance paynents of $900 for the first 3 nonths of 19942 and
t he court-ordered nmai ntenance paynents of $1,400 for the last 9
mont hs of 1994. Respondent also all owed petitioner to deduct the
$1, 750 of past-due spousal support paynents which he paid in
January 1994 pursuant to the court’s contenpt order. The
di sal |l oned al i mrony deductions for that year totaled $16, 893 and
i ncluded the balance of the itens that petitioner was required to
pay by the contenpt order, consisting of the foll ow ng:

1. Past-due first nortgage paynents of $4,525,

2. Past-due second nortgage paynents of $4, 770,
Real Estate taxes on the residence of $684,

The m scel | aneous expenses of $2,414, and

o ok w

Betty' s accrued | egal expenses of $4, 500.

For his taxable year 1995, petitioner deducted, as alinony,
a total of $23,160. O this anount, respondent allowed the
deduction of the court-ordered nonthly maintenance paynents of
$16, 800. The $6, 360 bal ance, which respondent di sal | owed,
represented the nonthly paynents on the second nortgage nmade by
petitioner during that year.

For the taxable year 1996, petitioner clained alinony

deducti ons of $45,020. Respondent allowed $11, 400, consisting of

2In an appendix to his brief, petitioner has expl ai ned that
he did not deduct the full anobunt of $1,150 for the first 3
mont hs of 1994 in order to reflect, partially, Betty' s paynent on
the first nortgage for those nonths.
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t he court-ordered mai ntenance paynments of $1,400 per nonth for
the first 6 nonths of that year, plus the reduced anmount of $500
per nmonth for the last 6 nonths. The disallowed alinony,
totaling $33,619.68, consisted of petitioner’s 8 nonths of
paynents on the second nortgage at $529.96, plus the $29, 380
anount petitioner used to pay off the bal ance of the second
nmortgage i n August 1996.
OPI NI ON

The issue in this case is whether certain paynents made by
petitioner pursuant to the court orders and decrees in his
di vorce proceeding are "alinony or separate naintenance paynents”
as defined in section 71. |If so, they are deductible by
petitioner in the year paid. See secs. 71(a), 215(a). Alinony
does not include any part of a paynent which the terns of the
di vorce instrunent fix as a sum payable for the support of the
children of the payer spouse. See sec. 71(c).

Congress anended section 71 in the Deficit Reduction Act of
1984, Pub. L. 98-369, sec. 422(a), 98 Stat. 795. The
pur pose behind the anendnment was to define nore precisely the
paynents that would constitute alinony, deductible by the payor.
See H Rept. 98-432 (part 2) at 1495 (1984), which provides:

The comm ttee believes that a uniform Federal standard

shoul d be set forth to determ ne what constitutes

alinony for Federal tax purposes. This will nmake it

easier for the Internal Revenue Service, the parties to

a divorce, and the courts to apply the rules to the
facts in any particular case * * *
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Section 71(b)(1), as anended, now defines "alinobny or separate
mai nt enance paynent" as:

any paynent in cash if--

(A) such paynent is received by (or on behalf of)
a spouse under a divorce or separation instrunent,

(B) the divorce or separation instrunent does not
desi gnate such paynent as a paynent which is not
includible in gross inconme under this section and not
al l owabl e as a deducti on under section 215,
(© in the case of an individual |egally separated
fromhis spouse under a decree of divorce or of
separ ate mai nt enance, the payee spouse and the payor
spouse are not nenbers of the sane household at the
time such paynent is nmade, and
(D) there is no liability to nmake any such paynent
for any period after the death of the payee spouse and
there is no liability to make any paynent (in cash or
property) as a substitute for such paynents after the
deat h of the payee spouse.
In this case, there is no dispute that the paynents at issue
sati sfy subparagraphs (B) and (C) of section 71(b)(1). The
di sputed i ssues are whether the paynents at issue satisfy the
requi renments of subparagraphs (A) and (D) of that section.
Qualification under subparagraph (A) centers on the question
of whether the paynents at issue were "received by (or on behalf
of )" Betty. Petitioner insists that all the disputed paynents
were nmade on Betty’s behal f. Respondent concedes that petitioner
made sone of these paynents on behalf of Betty, but he counters
that the bul k of the paynents redounded to petitioner’s benefit,

and not to Betty’s.
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We agree with respondent. Initially, respondent correctly
concedes that, at least for 1994, many of the paynents were nmade
on behalf of Betty. Petitioner’s paynent of $4,500 of Betty's
accrued attorney’'s fees were clearly nade to Betty and on her

behal f. See Hopki nson v. Comm ssioner, T.C. Menp. 1999-154.

Most of the $2,414 in reinbursed m scell aneous expenses were
paid to Betty and on her behalf. The |anguage of section 71(c),
however, directs that sone part of the m scell aneous paynents are
nondeducti bl e child support. The |anguage of section 71(c) is
clear that for paynments to be child support, the witten divorce
instrunment by its ternms nmust fix a sumwhich is payable as child
support. W therefore hold that the $140 paid for Rob’s broken
tronbone, the $100 for Nicholas’ graduation expenses, and the $60
for Melissa s dental work neet the requirenents of section 71(c).
By separately identifying those anbunts, the State court’s order
for tenporary support fixed those suns as child support under
section 71(c), and not alinony. Accordingly, under section
215(a), petitioner may not deduct those anounts.

Di fferent considerations cone into play regardi ng whet her
petitioner’s paynent of the nortgages and taxes in 1994 were on
Betty' s behalf. Wen a divorce court orders one spouse to nmake
paynments on a nortgage for which both spouses are jointly |iable,
a portion of such paynents discharges the | egal obligation of the

ot her spouse. |In such circunstances the payee spouse has
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recei ved i ncone under the general principle of AOd Colony Trust

Co. v. Conm ssioner, 279 U S. 716 (1929) (paynent by a third

party of a person’s legal obligation is taxable incone to that
person). Accordingly, in such cases, one-half of the nortgage
paynment is includable in the gross incone of the payee spouse
and, to the extent it otherwise qualifies as alinmony, it is
deducti bl e by the payor spouse as alinony. See Taylor v.

Comm ssi oner, 45 T.C. 120, 123-124 (1965); Sinpson V.

Conmi ssioner, T.C. Menp. 1999-251; Zanpini v. Conmm ssioner, T.C.

Meno. 1991-395; Rev. Rul. 67-420, 1967-2 C. B. 63; see al so sec.
1.71-1T(b), Q&A-6, Tenporary |Incone Tax Regs., 49 Fed. Reg. 34455
(Aug. 31, 1984).

Appl ying those principles here, we hold that petitioner may
deduct as alinony one-half the paynents on the first nortgage
that he made in 1994 pursuant to the orders of the State court.
Petitioner’s reinbursenent to Betty in 1994 of the 1993 real
estate taxes and hone insurance prem uns produces the sane
result; one half of those anpbunts were for the benefit of Betty,
who, in 1993, held title jointly with petitioner. Those anounts
al so constitute alinony paid by petitioner in 1994. See

Leventhal v. Conm ssioner, T.C. Mno. 2000-92.

The ot her paynents at issue in 1994, 1995, and 1996 al
consi st of petitioner’s court-ordered paynents upon the second

nortgage. Petitioner alone was liable on the note securing the
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second nortgage. Wen petitioner nade paynents on the second
nort gage, the paynents discharged petitioner’s liabilities, not
Betty’s.

Mor eover, the evidence does not establish that petitioner’s
paynments benefited Betty by increasing the anmount she woul d
recei ve on a subsequent sale of the residence. The record does
not disclose the price at which Betty sold the residence. In
June 1993, however, Betty's affidavit submtted in support of an
application for tenporary relief stated that the fair market
val ue of the residence was $123, 000 and that the total principal
of all outstandi ng nortgages thereon was $100, 000. At trial,
petitioner indicated that Betty's cal cul ati ons were roughly
accurate. He suggested that the fair market val ue was perhaps
$130, 000 and the total of the nortgages was $110,000. The equity
in the residence was at nost approxi mately $30,000. Petitioner,
however, had a lien against the residence for $42,000. Taking
into account the amount of his lien and the |lack of proof as to
the sales price of the residence, the record does not establish
how much, if any, proceeds fromthe sale would benefit Betty.

See Taylor v. Conmi ssioner, supra at 123-124.

We conclude that petitioner’s paynents on the second
nortgage are not paynents of alinmony under section 71(b)(1)(A),
nor are they deductible as such.

We therefore hold (as respondent in fact concedes) that much
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of the $14,673 | unp-sum paynent by petitioner in January 1994
pursuant to the contenpt order was made for the benefit of Betty
under subparagraph (A) of section 71(b)(1). The paynents for her
benefit include the attorney’'s fees, nost of the m scell aneous
expenses and one-half the first nortgage, hone insurance and real
estate taxes paid.?

In holding that only sonme of the paynents at issue were nade
on behalf of Betty, we reject petitioner’s contention that he
paid all these anpbunts to Betty or on her behalf. Petitioner
contends that all the paynents cone within the broad statutory
definition of "maintenance" under M nnesota | aw.

"Mai nt enance” neans an award nmade in a dissolution or

| egal separation proceedi ng of paynents fromthe future

i ncone or earnings of one spouse for the support and

mai nt enance of the other. [Mnn. Stat. sec. 518. 54,

subd. 3 (West 1990 & Supp. 1999-2000).]

Petitioner places too much enphasis on the definition of the
word "mai ntenance" in the Mnnesota statute. "Although the
property interests of divorcing parties are determ ned by state

| aw, federal |aw governs the federal inconme tax treatnment of that

property." Hoover v. Conm ssioner, 102 F.3d 842, 845 (6th G

3Under our hol ding, sone of the | unp-sum paynents—-
specifically those amobunts representing one-half the paynents on
the first nortgage, real estate taxes and insurance, plus all the
paynments on the second nortgage—were for petitioner’s benefit.
The fact that these latter anmounts were "received by" Betty does
not convert theminto alinony under sec. 71(b)(1)(A). In effect,
Betty had only advanced those sums, which petitioner ultimtely
pai d by reinbursing her.
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1996) (citing G een v. Conm ssioner, 855 F.2d 289, 292 (6th Gr.

1988)), affg. T.C Meno. 1995-183. Accordingly, a State
statute’'s definition of certain itens as "mai ntenance" or
"al i nrony" does not control the Federal taxation of those itens
when those itens fail to satisfy the definition of alinony

contained in section 71(b)(1). See Hoover v. Conm ssioner,

supra; Baker v. Conm ssioner, T.C. Mnp. 2000-164. Here, as we

have hel d, Federal |aw determ nes, for incone tax purposes, the
anount of the paynents that were paid on Betty’'s behalf and thus
constitute alinony within the neaning of section 71(b)(1).

We also reaffirmour ruling at trial in which we rejected,
as irrelevant, evidence of the parties’ intent as to the nature
of the paynents at issue. The statutory definition of alinony in
section 71(b) (1) does not include a consideration of the parties’
intent. The omssion is deliberate. As the Court of Appeals for
the Sixth GCrcuit has noted, in anmending section 71(b), Congress
sought to elimnate "subjective inquiries into intent and the
nature of paynments that had plagued the courts in favor of a

sinpler, nore objective test". Hoover v. Conm ssioner, supra.?

Nor can we accept petitioner’s argunents specifically

addressed to the "alinony" status of his paynents on the second

“n this regard, petitioner’s reliance upon cases such as
Wlls v. Conmi ssioner, T.C Meno. 1998-2, is msplaced. The
docunents in this case do not present the type of inconsistencies
or anbiguities that permtted the introduction of extrinsic
evidence as to intent in Wlls.
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nortgage. Petitioner argues that, pursuant to the divorce
decree, his paynents on the second nortgage note were nmade on a
house he no | onger owned. Thus, he concludes, his paynents on
the second nortgage were nmade on Betty’'s behalf. Petitioner’s
argunent ignores his failure to establish that Betty woul d
benefit economcally fromhis paynents on the second nortgage.

See Taylor v. Conm ssioner, supra. Accordingly, those paynents

woul d not be nade on behalf of Betty and woul d not neet the
definition of alinmony in section 71(b)(1).

We recogni ze that, if petitioner had not nmade the second
nort gage paynents, the resulting foreclosure m ght have
interfered wwth Betty's rent-free use of the house. This
possibility, however, does not transform petitioner’s
nondeducti bl e paynment on his personal debt into deductible

alinony. See Bradley v. Comm ssioner, 30 T.C 701, 707 (1958);

cf. sec. 1.71-1T(b), Q%A-6, Tenporary Incone Tax Regs., 49 Fed.
Reg. 34455 (Aug. 31, 1984).

As we have held, sonme of the paynents in issue--the
attorney’ s fees, nost of the m scell aneous expenses and one-hal f
the first nortgage, honme insurance and real estate taxes— were
paynments on behalf of Betty and thus satisfy the requirenents of
section 71(b) (1) (A).

As to these particular paynents, however, respondent

contends that they fail to qualify as alinony on the additional
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ground that they do not satisfy the requirenent that "there is no
ltability to make any such paynent for any period after the death
of the payee spouse". Sec. 71(b)(1)(D). Accordingly, respondent
concl udes, these paynents are not alinony. W agree with
respondent insofar as the attorney’ s fees are concerned;
ot herwi se, we di sagree.

In the Deficit Reduction Act of 1984, Congress inposed the
requi renent that alinony paynents nust relate solely to periods
before the death of the payee. See section 71(b)(1)(D), as
anmended by the Deficit Reduction Act of 1984, Pub. L. 98-369,
sec. 422(a), 98 Stat. 795. Under that Act, the provision that
al i nony paynents termnate with the payee’s death was required to
be set forth in the divorce or separation agreenment. |In 1986
however, Congress renoved the requirenent that the term nation-
at-death provision be specifically set forth in the divorce or
separation agreenent. See Tax Reform Act of 1986, Pub. L. 99-
514, sec. 1843(b), 100 Stat. 2853. Thus, paynents now qualify as
long as term nation would occur automatically under State | aw

In section 71(b) (1) (D), Congress recognized that paynents
woul d operate to support and maintain the payee only if they
related to periods before her death, and that paynents for
periods after her death obviously would not provide such support.
The rel evant | egislative history expl ains:

In order to prevent the deduction of anmpunts which
are in effect transfers of property unrelated to the
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support needs of the recipient, the bill provides that
a paynent qualifies as alinmony only if the payor (or
any person nmeking a paynent on behalf of the payor) has
no liability to make any such paynent for any period
followi ng the death of the payee spouse. [H Rept. 98-
432 (part 2), at 1496 (1984).]

Under M nnesota |law, tenporary orders in a divorce
proceedi ng term nate when the underlying proceeding is

consummat ed by di sm ssal or otherwise. See Mnn. Stat. 518. 131,

subd. 5 (2000); Richardson v. Richardson, 15 NwW2d 127 (M nn.
1944). Simlarly, an order of civil contenpt for failure to obey
an order pending a final divorce decree loses its "force and

l[ife" wth a judgnent of dismssal. 1n re Fanning, 41 NW 1074

(Mnn. 1889). Mnnesota |law also provides that a suit for a

di vorce abates when either spouse has died. See Tikalsky v.

Ti kal sky, 208 N.W 180 (M nn. 1926).

M nnesota | aw, however, expressly provides that an award of
attorney’s fees, even if nade in a tenporary order, survives the
underlying action for a divorce. The relevant statute provides:

An award of attorney’s fees made by the court during

t he pendency of the proceeding or in the final judgnent
survives the proceeding and if not paid by the party
directed to pay the sane nay be enforced as above
provided or by a separate civil action brought in the
attorney’s own nane. |If the proceeding is dism ssed or
abandoned prior to determ nation and award of
attorney’s fees, the court may neverthel ess award
attorney’s fees upon the attorney’s notion. The award
shal | al so survive the proceeding and may be enforced
in the sanme manner as | ast above provided. [Mnn. Stat.
sec. 518.14 subd. 1 (West 1990 & Supp. 1999-2000). ]

Here, the paynents which remain at issue were all originally
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ordered to be paid in the tenporary order of June 1993 and again
in the contenpt order of Decenber 1993. Wth the exception of
the attorney‘'s fees, Mnnesota |aw provides that the effect of
such orders woul d have ended with Betty' s death, which would have
term nated her divorce action. It follows that, as to those
paynents, petitioner had no liability for any period follow ng
the death of the payee. Therefore, those paynents other than the
attorney’s fees constitute alinony under section 71(b)(1)(D).

Respondent’ s argunents to the contrary are m spl aced.
Initially, respondent correctly acknow edges that, under
M nnesota |l aw, the obligation to pay "maintenance" term nates
with the death of the payee spouse. See Mnn. Stat. sec. 518. 64,
subd. 3 (West 1990 & Supp. 1999-2000) :

Unl ess otherwi se agreed in witing or expressly

provided in the decree, the obligation to pay future

mai nt enance is term nated upon the death of either

party or the remarriage of the party receiving

mai nt enance.
In the notice of deficiency, respondent has accordingly all owed,
as al i nony deductions, the regular periodic paynents of spousal
support that the State court specifically identified as
"mai nt enance".

Respondent al so poi nts out, however, that when the M nnesota
court ordered the paynent of arrearages, it failed to designate

sonme of them as "maintenance" or to specify that they would end

with Betty's death. Many of the paynents that we have found were
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made on behalf of Betty—specifically the attorney’ s fees,

m scel | aneous expenses, nortgage paynents, hone insurance, and
real estate taxes—|acked that |abel. Respondent accordingly
urges that neither the pertinent State statutes nor the State
court’s orders provide that the paynents in dispute would
termnate on the death of the payee spouse. Thus, respondent
concl udes, these specific paynents do not neet the requirenent
i nposed by section 71(b) (1) (D)

Respondent has placed too nuch enphasis on the State court’s
failure to describe the paynents as "nai ntenance". Respondent’s
argunent overl ooks consi deration that, whatever they are call ed,

t hese paynments (W th the exception of the attorney’s fees) wll
end with the death of the payee spouse. They thus satisfy the
requirenent to be treated as alinony contained in section
71(b) (1) (D).

We recogni ze that, if Betty had died while the tenporary
order was in effect, petitioner m ght have remai ned contractually
liable for sone of the paynents, such as those on the nortgage.
Such an event, however, would have transforned the portion of the
paynments made "on behalf of" Betty into nondeducti bl e personal
expenses of petitioner alone, pursuant to section 262. Thus,
their status as alinony paynents under section 71(b)(1) would

have termnated with Betty's death. See lsrael v. Conm ssioner,

T.C. Meno. 1995-500; cf. Cologne v. Commi ssioner, T.C Mno.




1999- 102.

We therefore conclude that sone of the paynents at issue
meet the requirenents of alinony under section 71(b)(1) and
qual i fy as deductions under section 215. These paynents total
$4,560. 81; they consist of $2,262.81 (one-half of 6 nonths’ first
nort gage paynents), plus $342 (one-half of the 1993 real estate
taxes), plus $1,957 (reinbursed m scel |l aneous expenses for
spousal mai ntenance, |ess specified itenms of child support and
one-hal f the honme insurance paynent).

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




