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GOLDBERG, Special Trial Judge: The case was heard pursuant

to section 7443A(b)(3) of the Code and Rules 180, 181, and 182.1

Respondent determ ned a deficiency in petitioner's Federal

1

the Internal Revenue Code in effect for the year in issue.

Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.

i nconme

Unl ess otherwi se indicated, all section references are to

All
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tax for 1990 in the anbunt of $7,035. The issues for decision
are: (1) Wether petitioner is entitled to a Schedule C
deduction for business expenses in excess of the anounts all owed
by respondent; and (2) whether petitioner is entitled to a
deduction for travel expenses in excess of the anmount all owed by
respondent . 2

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
incorporated by this reference. Petitioner resided in Chicago,
II'linois, at the tinme his petition was fil ed.

Petitioner is a psychiatrist specializing in forensic
psychiatry. Petitioner had acted as a court psychiatrist for the
county of Los Angeles, California, and thus had becone well known
in Southern California. [In 1988, petitioner began working as a
forensic psychiatrist for a group based in Santa Mboni ca,
California. This work |asted approximately 14 nonths. |In 1990,
petitioner was hired by the Departnent of Mental Health for the
county of Riverside, California, to perform psychiatric services
in the county jails. Petitioner's contract with the county of
Ri verside, California, was not for a fixed period of tinme, but

his enpl oynment actually lasted for 11 nonths in 1990. Petitioner

2 In a stipulation of settled issue filed wwth the Court,
petitioner conceded that he is not entitled to a Schedule A
deduction for unrei nbursed enpl oyee expenses in the anmount of
$10,877 clainmed on his return.
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was hired to set up a forensic unit at the jail. Petitioner was
originally assigned to a jail in Indio, California, and | ater was
relocated to the main jail in Riverside, California.

Petitioner's psychiatric work required his presence at the jail
on Wednesday, Thursday, and Friday of each week.

Petitioner was al so engaged in business as a nusician. On
Friday nights, petitioner played the violin at Ajetis Bal kan
Cafe, which is located in Hernpsa Beach, California.

Each Saturday norning for 11 nonths during the year in
i ssue, petitioner flew fromLos Angeles, California, to Chicago,
I1linois. Petitioner's personal residence was |ocated in
Chicago, Illinois, and petitioner's famly resided in the area.
Petitioner returned to Los Angeles, California, on Mnday nights
or Tuesday nornings each week. Petitioner did not maintain a | og
or records of travel expenses.

During 1990, petitioner rented an office suite in a building
known as the Fine Arts Building, |ocated at 410 South M chigan
Avenue in Chicago, Illinois. Petitioner maintained a private
psychi atry practice there with office hours from3:00 p.m to
7:00 p.m on Mndays. Petitioner had several patients, sone of
whom he had been seeing for a nunber of years.

After working for the county of Riverside, California,
during the year in issue, petitioner continued to work as a
forensic psychiatrist in California, working for approxinately 6

nmont hs consecutively for two other organi zations in Southern
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California. After that time, petitioner returned to Chicago,
I11inois.

For tax year 1990, petitioner reported on line 7 of his Form
1040 $37,945 in wages, conprising of $37,834.89 fromthe county
of Riverside, California, and $110 from TALCO Enterprises. The
expenses incurred with respect to his California wage i ncone were
clainmed on line 20 of Schedule A as "unreinbursed enpl oyee
expenses” in the anount of $11, 660, before the 2-percent floor.
According to Form 2106, Enpl oyee Busi ness Expenses, this total
consi sted of $10,340 for travel expenses while away from hone
overni ght including | odging, airplane, car rental and other
expenses, and $1,650 | ess 20 percent for neals and entertai nnment.

Petitioner reported incone and expenses related to his
Chicago, Illinois, practice on Schedule C. Petitioner reported
gross receipts of $12,700 fromhis psychiatric practice. This
figure was based upon petitioner's estimte of the nunber of
hours that he saw patients and the rate that petitioner charged

per hour. Petitioner clainmed the foll ow ng expenses on Schedul e

C
Anpunt

Expense d ai ned
Car and truck expense $2, 420
Legal and professional services 240
Rent

O her busi ness property 5, 600
Taxes and |icenses 600
Travel 7,920
Meal s and entertai nnment

$1, 650 | ess 20 percent 1, 320

Par ki ng 250



Dues and subscri ptions 500
Tel ephone 4. 043
Tot al $22, 893

Petitioner did not maintain any books or records with respect to
his practi ce.

Petitioner reported i ncone and expenses related to being a
musi ci an on a separate Schedule C which is not at issue.

In the notice of deficiency, respondent determ ned that
petitioner was not entitled to claimthe follow ng Schedule C

expense deductions totaling $11,172 for |ack of substantiation:

Anpount
Expense D sal | owed
Car and truck expense $1, 523
Rent
Q her business property 831
Tr avel 5, 651
Meal s and entertai nnment 1,011
Tel ephone 2,156

Respondent conpletely disallowed petitioner's clainmed Schedule A
deductions for unrei nbursed enpl oyee expenses for |ack of
substantiation. Respondent further determ ned that petitioner's
home for tax purposes was California and that the disall owed
expenses represented nondeducti bl e personal and conmuti ng
expenses. Respondent al so determ ned a conputational increase in
petitioner's self-enploynment taxes as a result of the above
adj ust nent s.

At the end of trial, the Court requested that the parties
file a supplenental stipulation of facts setting forth the

expenses which petitioner clained to have incurred, to be
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segregat ed between his psychiatric practice in Chicago, Illinois,
and his enploynent in California. The Court requested that the
parties also stipulate to the anounts for which petitioner had
provi ded substanti ati on.
Petitioner's substantiation of rent and tel ephone expenses,
claimed on his Schedule C for 1990, consisted of cancel ed checks

as foll ows:

Payee Anount Dat e Meno
Fine Arts Building $770. 16 1/16/90  #210
Fine Arts Building 813.66  3/24/90 March 1990 - #210
Fine Arts Buil ding 799. 45 11/30/90 Novenber #210
Fine Arts Building 798. 68 12/ 26/ 90 #210 - Decenber
Illinois Bell 229. 02 1/29/90  312-922-3880
Illinois Bell 209.53 3/28/90  312-922-3880
Illinois Bell 222.28 5/25/90  312-922-3880
Illinois Bell 381. 03 12/31/90 312-922-3880

General Tel e-Communi cation 29.15 1/ 10/ 90 312-922-3880
General Tel e-Communi cati on 84.55 12/ 15/ 90 - -

Petitioner approximted his rent expense for 1990 as $9, 552 based
upon an estimted expense of $796 per nonth. Petitioner
estimated his tel ephone expense as an average nont hly anount of
$260. 47 based on the four checks paid to Illinois Bell.

Petitioner provided account statenents fromcredit and
charge card conpanies to substantiate the anbunts of his trave

expenses. These anounts are sunmari zed as fol | ows:

Esti mat ed Subst ant i at ed
Expense Expense Expense
Airfare $7, 240 $640. 00
Lodging in California 4, 680 765. 35
Rental cars 5,720 1,130. 79

$17, 640 $2, 536. 14
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Petitioner estimated his neals expense as an average weekly
amount of $100. Petitioner provided no substantiation for this
anmount .
Respondent's determ nations are presuned correct, and
petitioner bears the burden of proving themerroneous. Rule

142(a); Welch v. Helvering, 290 U.S. 111 (1933). Deductions are a

matter of l|egislative grace. New Colonial Ice Co. v. Helvering,

292 U. S. 435, 440 (1934). Taxpayers nust maintai n adequate
records to substantiate the anount of any deductions. Sec. 6001;
Sec. 1.6001-1(a), Incone Tax Regs.

Section 162 allows a deduction for ordinary and necessary
expenses paid or incurred in carrying on a trade or business.
Ceneral ly, except as provided by section 274(d), when evidence
shows that taxpayers incurred a deductible expense, but the exact
anount cannot be determ ned, the Court may approximte the

anount. Cohan v. Conmm ssioner, 39 F.2d 540 (2d G r. 1930).

However, the Court nust have sone basis upon which an estimate

may be made. Vanicek v. Conmi ssioner, 85 T.C 731, 742-743

(1985).

Car and Truck Expense

Petitioner clainmed a deduction for car and truck expense in
t he amount of $2,240. Respondent disallowed $1,523 of this

deduction for | ack of substantiation.
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Petitioner has offered no evidence to prove that
respondent’'s determination is incorrect. Therefore, we deem
petitioner to have conceded this issue. Rule 149(Db).

Rent Expense

Petitioner clained rent expense of $5,600. Respondent
di sal |l omed $831 of this anpbunt due to |ack of substantiation.
Petitioner now clains that he incurred rent expense of $9,552 for
t he year.

Petitioner testified that he signed a | ease and rented the
office in Chicago, Illinois, throughout the year, but at trial he
did not produce any witten docunentation of this. Three of
petitioner's patients testified that they saw petitioner
regul arly throughout the year in issue, and at |east one of his
patients testified that petitioner held sessions with himat this
particular | ocation. The problemwe have is with petitioner's
proof as to the anmount of this expense. H's evidence is
i nadequate to overcone the fact that he clainmed rent expense of
only $5,600 on his return. There is no explanation for this
di screpancy. On this record, we find that petitioner is entitled
to deduct rent expense of $5,600 as cl ai ned.

Tel ephone Expense

Petitioner clained tel ephone expense of $4,043. Respondent
di sal | oned $2, 156 of this anount.
Petitioner has not established that he incurred tel ephone

expense in excess of the amount all owed by respondent.
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Petitioner's estimated expense is based on an average of the
anmounts of the four checks which were paid to Illinois Bell.
However, petitioner has not introduced any evidence to show that
t hese paynents were each for a single nonth or that the charges
were representative of his typical usage. There is nothing in
the record enabling us to determne that petitioner incurred
t el ephone expenses in excess of $1,887. Respondent is sustained
on this issue.

Travel , Meals, and Entertai nnent Expenses

Section 162(a)(2) allows a deduction for travel expenses,
i ncluding neals and | odging. An exception to the Cohan rule is
section 274(d), which prohibits the estinmation of expenses for
travel. Section 274(d) requires substantiation of travel
expenses either "by adequate records or by sufficient evidence
corroborating the taxpayer's own statenent”. Sec. 274(d). The
records nust show the anount, date, place, and business purpose
of each travel expense. |d.; sec. 1.274-5T(b)(2), Tenporary
I ncone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).

In order to be deductible as an expense incurred while "away
from honme", a travel expense nust be reasonabl e and necessary,

and incurred in pursuit of business. Conm ssioner v. Flowers,

326 U.S. 465, 470 (1946). For purposes of section 162(a)(2),
generally a taxpayer's hone is his principal place of business.

M chaels v. Comm ssioner, 53 T.C 269, 273 (1969). Wen a

t axpayer has two places of business or enploynment |ocated a
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consi derabl e di stance from each other, generally, he is entitled
to deduct expenses incurred in traveling between such | ocations

and for neals and | odging incurred while away from his principal

pl ace of business under section 162. Puckett v. Conm ssioner, 56

T.C. 1092, 1097 (1971). In determning which of two |locations is
a taxpayer's principal place of business, the courts have
considered: the amount of time spent at each place; the
proportion of the taxpayer's incone earned in each position; the
degree of activity engaged in by the taxpayer in each |ocation;
where the taxpayer maintains his permanent residence; and whet her

enpl oynment at one location is tenporary. Puckett v.

Conmi ssi oner, supra at 1097; Sherman v. Conmi ssioner, 16 T.C 332

(1951); Hoeppner v. Conm ssioner, T.C Meno. 1992-703.

Petitioner conceded the anmount clainmed on Schedule A of his
return for unreinbursed enpl oyee expenses. Respondent stated
that the concession was based on the fact that petitioner's
accountant had clained identical travel expenses on Schedules A
and C of petitioner's return; thus the deductions were
duplicated. It is clear that petitioner's neals and
entertai nment expenses were clained both on Schedul e A and
Schedule Cin identical anounts. However, it is not clear from
the amounts clainmed that the sanme is true for petitioner's trave
expenses consisting of anmounts paid for airfare, |odging, and car
rentals. Petitioner could not explain how his accountant canme up

with the total expenses as reported on his tax return. It
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appears fromthe evidence that petitioner's airfare expense was
reported on Schedule C while his | odging and rental car expenses
incurred in California were reported on Schedul e A as
unr ei nbur sed enpl oyee expenses. This is consistent with
petitioner's enploynent status in California. |In addition, the
total expenses clainmed on Schedules A and C for travel in the
anount of $18,260 nore cl osely approxi nate petitioner's total
estimated expenses of $17,640 as set forth in the suppl enental
stipulation of facts. Petitioner's concession would appear to
render noot the issue of the character of his enploynent in
California as his major or mnor post of duty, or as tenporary or
indefinite. However, it is clear fromthe record, including the
testinony and argunents presented at trial, that neither
petitioner nor respondent believed that petitioner conceded his
clai med | odgi ng and car rental expenses but instead believed that
such expenses had been reported on petitioner's Schedule C
Therefore, we shall address the issue as framed by the parties.

Based on the record, we find that petitioner's principal
pl ace of business, and therefore his home for purposes of section
162, was located in California for the year in issue. For the 11
nmont hs during which petitioner worked for the county of
Ri verside, exclusive of travel, petitioner spent approximtely
t he sanme nunber of days in California and Illinois. However,
petitioner was present in California on business for 3 days each

week while his practice in Chicago, Illinois, required that he be
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present on only one afternoon each week. Petitioner earned
significantly nore of his incone fromhis enploynent in
California than he earned fromhis private practice in Chicago,
I[Ilinois. In addition, petitioner's enploynent in California was
not tenporary. Petitioner's actual enploynent in the State
| asted over 3 years. See Rev. Rul. 83-82, 1983-1 C. B. 45 (actual
stay of over 2 years will be considered indefinite regardl ess of
facts and circunstances). Petitioner was hired by the county of
Ri verside to set up the forensic unit at its jails, and he
testified that he expected the job to be of short duration based
on his experience with a simlar job in Santa Mnica which |asted
14 nmonths. However, by his own adm ssion petitioner was well
respected in Southern California, and his prospects for
enpl oynent wthin that area were of an indefinite, not tenporary,

nature. See Ellwein v. United States, 778 F.2d 506 (8th Cr

1985). Al though petitioner maintained his residence in Chicago,
I1linois, we find that petitioner's principal place of business
during the year in issue was California. Therefore, petitioner
is not entitled to deduct the costs of |odging, neals, or other
expenses incurred in California, because these expenses were not
incurred while petitioner was away from hone. Petitioner is
entitled to deduct the expense of traveling between California
and Chicago, Illinois.

Petitioner has substantiated airline expense of $640 by his

records and testinony. Petitioner has not established that he is
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entitled to a deduction for travel, neals, or entertai nnment
expenses in excess of the anounts all owed by respondent.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




