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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

PARR, Judge: Respondent determ ned deficiencies in
petitioner's Federal incone tax and fraud penalties for taxable
years 1990, 1991, and 1992 as foll ows:

Penal ty
Year Defi ci ency Sec. 6663

1990 $124, 387 $93, 290



1991 256, 233 192,175
1992 86, 650 61, 988

As an alternate position, respondent determned that, if the
fraud penalty does not apply, petitioner is |iable for the
accuracy-rel ated penalty under section 6662(a) for negligence or
substantial understatenent of tax for each of the years in issue.

Al'l section references are to the Internal Revenue Code in
effect for the taxable years in issue, and all Rule references
are to the Tax Court Rules of Practice and Procedure, unless
ot herw se indicated

After concessions by the parties,! the issues to be decided
are as foll ows:

1. \Wether petitioner failed to report gross receipts of
$344, 225 for 1990, $666,563 for 1991, and $53, 330 for 1992.

2. \Wether petitioner is entitled to offsets and busi ness
deductions in excess of those allowed by respondent for the 1992
t axabl e year.

3. \Whether petitioner is entitled to an enbezzl enent | oss
deduction for the 1990 taxable year.

4. \Vether petitioner is |liable for the fraud penalty under

section 6663 for the 1990, 1991, and 1992 taxable years.

Petitioner concedes that he is not entitled (1) to the
al i nrony deduction he clained on his incone tax returns for the
t axabl e years 1990, 1991, and 1992, and (2) to business
deductions for paynments of $49,685 and $45, 700 nade to Julie Anne
St anbery during 1990 and 1991.
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5. Wiether the assessnent of a deficiency for the 1990
taxabl e year is barred by the statutory period of limtations.

6. Wiether petitioner is liable for the accuracy-rel ated
penal ty under section 6662(a) for the 1990, 1991, and 1992
t axabl e years.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.

Petitioner is a licensed radiol ogist who resided in
Roseburg, Oregon, when the petition in this case was fil ed.
Petitioner received his bachelor's degree fromthe University of
California at Santa Barbara and his nedi cal degree fromthe
University of California at San Francisco. He conpleted an
internship and residency at the University of Col orado Medi cal
Center in Denver. After conpleting his residency, petitioner
served in the U S Navy for 2 years.

From 1977 until 1983, petitioner was chief of the radi ol ogy
departnment at the Colunbia District Hospital in St. Hel ens,
Oregon, and al so worked in the hospital's energency room
Petitioner incorporated his practice in St. Helens. Petitioner's
accountant recomended that he incorporate the practice so that
petitioner could keep his business separate from his personal

affairs and maxi m ze his pension contributions.



From 1983 until 1989, petitioner practiced radiology in
Seattle, Washington. |In March 1989, petitioner began practicing
at the H ghline Coomunity Hospital in Burien, Washington, as
chi ef of radiol ogy.

On average, petitioner worked 14 to 18 hours a day at the
Hi ghline Comunity Hospital and provided services to 100 patients
a day (over 30,000 per year). Petitioner provided patients a
broad range of services, including plain film analysis,
mamogr aphy, intravenous pyel ography, conputerized tonography,
ul trasound, nucl ear nedicine, magnetic resonance inmagi ng, and
i nterventional radiology. An enployee of the hospital woul d
screen a patient who cane to the hospital and woul d take the
patient's nane, address, and insurance information. The patient
woul d then go to the departnment with a request slip indicating
the procedure requested by the patient's doctor. The request
slip had three parts, the last of which was a pink slip that
petitioner used for billing purposes. The Hi ghline Community
Hospital billed the radiology patients for the use of its
equi pnent, and petitioner billed the patients separately for his
prof essional services. After petitioner perforned the radiol ogy
procedure, the fee for petitioner's services was narked on the
pink slip. The pink slips were then batched daily and sent by

courier to petitioner's billing service. Petitioner did not



maintain a log of the information on the pink slips but relied on
the billing services to accurately account for the billing.

Petitioner used three unrelated billing services to collect
his fees frompatients. Petitioner used Professional Financial
Services from March 1989 until the end of that year; he used Hagy
& Hagy until June 1990; and he used Lynx Medical from June 1990
until Decenber 1991. Petitioner resigned fromthe Highline
Communi ty Hospital effective Septenber 1, 1991, and used
Pr of essi onal Financial Services to collect the residual
recei vabl es remai ning after Decenber 1991. After petitioner
retired, he noved to Roseburg, Oregon.

The billing services billed petitioner's patients and their
i nsurance carriers, collected the paynents, and deposited the
paynments into petitioner's main bank account at First Interstate
Bank (the main account). For these services, the billing
services billed petitioner a percentage of the receivabl es
coll ected, usually 11 percent to 14 percent. The billing
services collected approxi mately 50 percent of the gross charges,
primarily because of disall owances by insurance carriers. The
billing services sent petitioner Iengthy nonthly statenents of
hi s accounts.

Cccasionally a billing service would receive an over paynent
resulting frompaynents fromboth the patient and the patient's

insurance carrier. Petitioner established a separate refund
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account at First Interstate Bank (the refund account) to handle
the paynents refunded to patients. Petitioner would transfer
funds fromthe main account to the refund account and his friend
Julie Anne Stanbery (Ms. Stanbery) would then wite a check from
the refund account to reinburse the patient for the overpaynent.

By |ate 1989, petitioner agreed to pay the hospital up to
$1,500 per nmonth for clerical and other services. Petitioner
al so paid other radiologists for professional services they
rendered in the radi ol ogy departnent of the Highline Conmunity
Hospital. He treated the radiologists as independent contractors
and filed Forns 1099 with the Internal Revenue Service (IRS) to
report the paynents he made to them For the taxable years 1990
and 1991, he deducted the paynents nmade to other radiol ogists as
an outside services expense on the Schedules C attached to his
i ncome tax returns.

During the taxable years 1990 and 1991, petitioner wote
checks to Ms. Stanbery totaling $49, 685 and $45, 700,
respectively. On the Schedules C attached to his incone tax
returns for those years, petitioner deducted the anmounts paid to
Ms. Stanbery as business expenses for outside services.
Petitioner, however, did not file a FormW2 or a Form 1099 for
the anount paid to Ms. Stanbery for either year

Petitioner did not enploy a bookkeeper or use a bookkeepi ng

system Petitioner's accountant has prepared petitioner's tax



returns since the md-1970's and prepared petitioner's Federal
income tax returns and Washi ngton State excise tax returns for
1990, 1991, and 1992. For years prior to 1991, the accountant
prepared the returns using the bank statenments and cancel ed
checks frompetitioner's nmain bank account. Petitioner also
provi ded the accountant with Fornms 1099 petitioner received for
interest and dividends. Petitioner wote checks on the main
account for personal as well as business purposes. Using the
bank statenents and checks, the accountant nade assunptions as to
whi ch paynments were deducti bl e busi ness expenses. Petitioner did
not provide the accountant with bank statenents and cancel ed
checks fromthe refund account or the nonthly statements fromthe
billing services.

From 1974 until 1989, petitioner paid his former wife child
support of $250 per nonth and alinony of $400 per nonth. |In
1989, petitioner and his former wife agreed that the entire
paynent of $650 per nonth would be child support. During 1990,
1991, and 1992, petitioner did not pay alinony to his forner
wi fe. The accountant, however, deducted alinony paynments on the
1990, 1991, and 1992 returns, because petitioner had taken the

deductions in prior years.



- 8 -

In preparing petitioner's 1990 return, the accountant
erroneously deducted $263, 700 from gross receipts.? The
accountant reduced petitioner's gross receipts by the anpunts
transferred fromthe nmain account to the refund account. The
account ant thought that checks with the notation of "rent" were
for petitioner's paynent of rent to the hospital. Those rent
paynments, however, were for petitioner's personal residence. On
the Schedule C attached to his 1990 return, petitioner reported
gross incone of $1,165,076 from his business, conputed by
reduci ng gross recei pts of $1, 194,606 by $29,530 for returns and
al l omances. On the Schedule C, petitioner reported total
busi ness expenses of $521,980 and a net profit of $643,096. On
petitioner's 1990 return, in addition to $643,096 of net profit
fromhis practice, petitioner reported $52,810 of interest
i ncome, of which $3,695 was fromFirst Interstate Bank, and
$5, 309 of dividend incone.

In conputing petitioner's 1991 WAshi ngton State excise tax,
the accountant did not use petitioner's bank statenents, although
he had those records. |Instead, the accountant estinmated
petitioner's 1991 State excise tax on the basis of petitioner's

1990 incone, taking into account the fact that petitioner

2The accountant erroneously assuned that interest paid to
petitioner by Janes & Associ ates had been deposited into the
busi ness account. The accountant al so made an adj ust nent of
$200, 000 but could not recall to what transaction the adjustnment
rel at ed.



effectively stopped practicing as of the end of July 1991. In
preparing petitioner's 1991 Federal incone tax return, the
accountant used the Washington State excise tax anobunts to
determ ne gross receipts and petitioner's checks to conpute
expenses. On the Schedule C attached to his 1991 return,
petitioner reported gross receipts of $888,637, no returns or
al | ownances, and $562, 348 of total business expenses, resulting in
a net profit of $326,289 from his business.

During 1991, petitioner used currency in the follow ng
anounts to purchase Krugerrands from Cl ackanmas Gold & Sil ver
Inc., of C ackamas, Oregon, that were reported to the IRS as cash

transacti ons:

Dat e Tot al Purchase Currency
3/ 18/ 91 $55, 387. 50 $19, 887. 50
3/ 26/ 91 54, 900. 00 19, 900. 00
5/ 31/ 91 74, 000. 00 70, 000. 00

In early 1993, as a result of the reported cash transactions
with C ackamas Gold & Silver, the I RS began an audit of
petitioner's 1991 return. Petitioner requested that the audit be
conducted in his accountant's office in Port Angel es, Washi ngton,
where the records were located. |In preparation for the audit and
to verify the accuracy of the 1991 return, the accountant
constructed a spreadsheet for 1991. |In preparing the
spreadsheet, however, the accountant nmade errors that resulted in

an under st atenent of gross receipts in excess of al nbst $500, 000.
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Because petitioner's 1991 return was under audit, the
account ant advi sed petitioner not to file his 1992 return until
the | ast possible date. Petitioner filed an application for an
automatic extension and filed his 1992 return in August 1993. In
preparing petitioner's 1992 return, the accountant used Forns
1099 and handwritten notes frompetitioner to conpute
petitioner's inconme; the accountant did not | ook at petitioner's
bank statenments and cancel ed checks. On the Schedul e C attached
to petitioner's 1992 return, petitioner reported $15,835 of gross
recei pts, no refunds, $7,030 total expenses, and net profit of
$8,805. Petitioner did not deduct any anmount on the 1992 return
for fees paid to the billing services.

In June 1994, the IRS agent referred petitioner's case to
the crimnal investigation division (CID). |In Decenber 1995, the
CIDwithdrew fromthe case, because petitioner's accountant
accepted responsibility for the om ssions and errors in
petitioner's returns.

Respondent reconstructed petitioner's incone for the taxable
years 1990, 1991, and 1992 using the bank deposits nethod. The
reconstruction report shows deposits of inconme into four of
petitioner's bank accounts (the main account, the refund account,
the First Interstate Bank Roseburg account (FIB Roseburg

account), and the South Unpqua Bank account (SUB account)),
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transfers between petitioner's bank accounts, adjustnents, and

unreported gross incone for 1990, 1991, and 1992, as foll ows:

Bank Account 1990 1991 1992
Mai n account:

Total deposits $1,470,890.84 $1,672,099.55 $52,732.35
Transfers - 0- (140, 000. 00) - 0-
Ref unds (29, 530. 00) - 0- -0
Char ge backs (9, 330.37) - 0- -0

| nt er est (2,703.70) (1,792.00) (1,647.59)
| ncone 1,429, 326. 77 1, 530, 307. 55 51, 084. 76
Ref und account:

Total deposits $106, 527. 85 49, 635. 00 4, 300. 00
Transfers (26, 002. 00) (48, 995. 00) (3, 300.00)
Ref unds - 0- - 0- - 0-
Char ge backs - 0- - 0- - 0-

| nt er est - 0- - 0- - 0-

| ncone 80, 525. 85 640. 00 1, 000. 00
FI B Roseburg:

Total deposits - 0- 83, 924. 26 23, 157. 57
Transfers - 0- (48, 000. 00) (5, 000. 00)
| ncone -0- 35, 924. 26 18, 157. 57
SUB Rosebur g:

Total deposits - 0- - 0- 233, 132. 41
Transfers - 0- - 0- (207,877.63)
| ncone -0- -0- 25,254.78
Total incone 1, 509, 852. 62 1,566, 871. 81 95, 497. 11
Report ed

gross i ncone (1,165, 076.09) (888, 637.00) (15, 835.00)
Unreported i ncone 344, 776. 53 678, 234. 81 79, 662. 11

In the notice of deficiency, respondent determ ned that

petitioner had unreported i ncome during 1990, 1991, and 1992 as

foll ows:

Bank Account 1990 1991 1992
Mai n account $263, 700 $630, 113 $35, 173
Ref und account 80, 525 640 - 0-
FI B Roseburg - 0- 35, 810 18, 313
SUB Roseburg - 0- - 0- 177,726

Tot al 344, 225 666, 563 1231, 212
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! Respondent conceded before trial that the adjustnment for
unreported inconme for 1992 should be $79,662.11, rather than
$231, 212 as determined in the notice of deficiency. Respondent
made additional concessions on brief regarding 1992, as discussed
in the Opinion section, infra.

In the notice of deficiency, respondent disallowed (1)
deductions of $5,200 for 1990, 1991, and 1992 that petitioner
claimed for alinmony paynents, (2) deductions of $49,685 for 1990
and $104, 690 for 1991 (of which $49,685 in 1990 and $45, 700 in
1991 was paid to Ms. Stanbery) that petitioner clained as outside
busi ness expenses for those years, and (3) deductions of $15, 600
for 1990 and $10,400 for 1991 that petitioner clained as business
rental expense. Respondent also disallowed deductions for (1)
$29,530 that petitioner clained for returns and all owances in
1990, (2) $28,038 of business expenses clainmed in 1991 that
petitioner had previously claimed in 1990, and (3) $11,668 for
unsubst anti at ed busi ness expenses clained in 1991.

OPI NI ON

| ssue |I. VWhether Petitioner Failed To Report Gross Receipts of
$344, 225 for 1990, $666,563 for 1991, and $53,330 for 1992

A taxpayer is required to maintain records sufficient to
show whet her or not he is liable for Federal incone taxes. Sec.
6001. Where a taxpayer has failed to maintain adequate records,
respondent may reconstruct the taxpayer's inconme by any
reasonabl e nethod that clearly reflects inconme. Sec. 446;

Holland v. United States, 348 U. S. 121, 130-132 (1954). The bank

deposits nethod has | ong been approved by the courts as a nethod
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for conputing incone. Estate of Mason v. Conm ssioner, 64 T.C

651, 656-657 (1975), affd. 566 F.2d 2 (6th Gr. 1977).
Petitioner bears the burden of proving that respondent's
determ nations, including unreported incone, are incorrect. Rule

142(a); N cholas v. Conm ssioner, 70 T.C 1057, 1064 (1978).

In the notice of deficiency, respondent determ ned that
petitioner failed to report $344,225 of gross receipts fromhis
busi ness practice in 1990, $666,563 in 1991, and $231,212 in
1992. For the 1990 and 1991 taxable years, petitioner has not
contested that the deposits into the accounts were incone from
hi s nmedi cal practice. Therefore, we find that petitioner failed
to report $344,225 of gross receipts fromhis business for 1990
and $666, 563 for 1991.

For the 1992 taxabl e year, respondent concedes (1) that
petitioner's income for 1992 does not include $177,726 deposited
in his SUB account, and (2) that the unreported i ncone from
petitioner's deposits in the FIB Roseburg account is $18, 157 as
set forth in the bank deposits nmethod rather than the $18, 313
determned in the notice of deficiency. On the basis of
respondent's concessions and petitioner's failure to show that
any of the deposits were not inconme, we find petitioner failed to
report $53,330 of gross receipts in 1992 ($35,173 fromthe main

account and $18, 157 fromthe FIB Roseburg account).
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| ssue Il1. \Vhether Petitioner Is Entitled to Ofsets and Busi ness
Deductions in Excess of Those Allowed by Respondent for the 1992
Taxabl e Year

Respondent acknow edges that the determ nation for 1992 has
not taken into account any offsetting busi ness expenses.
Petitioner contends that he is entitled to offsets or deductions
totaling $23,349 for (1) amounts refunded to patients, (2)
anpunts paid to the billing service, (3) State |license fee, and
(4) m scel |l aneous expenses charged to his VISA card.

Petitioner has the burden of establishing that he is
entitled to such offsets or deductions. Rule 142(a); New

Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934). This

i ncl udes the burden of substantiation. Hr adesky v. Conm ssi oner,

65 T.C. 87, 90 (1975), affd. per curiam540 F.2d 821 (5th Cr
1976). A taxpayer nust naintain records sufficient to permt
verification of inconme and expenses. Sec. 6001; sec. 1.6001-1,
I ncone Tax Regs. That a taxpayer cannot prove the exact anount
of an otherw se deductible item however, is not necessarily
fatal. Unless precluded by section 274, we nay estimate the
anount of such an expense and all ow the deduction for the

estimated anount. Cohan v. Comm ssioner, 39 F.2d 540 (2d Cr

1930). The estimte, however, nust have sone reasonable

evidentiary basis. Vanicek v. Conm ssioner, 85 T.C. 731, 743

(1985) .
Wth respect to petitioner's claimthat his incone should be

reduced for anmbunts he transferred into the refund account, such
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transfers are not paynents to his patients. Petitioner has
provi ded no evidence of the anmount of paynents made fromthe
refund account to his patients. On the basis of the evidence in
the record, we are unable to reasonably estinate the anmount of
such paynents.

Petitioner paid the billing services between 11 and 14
percent of the anounts collected. During 1992 the billing
service collected a total of $70,889 ($52,732 deposited into
petitioner's main bank account plus $18, 157 deposited into his
FI B Roseburg account). On his 1992 return, petitioner did not
deduct any anount for the billing fees he paid. W wll allow
petitioner a $7,798 deduction (11 percent of the ampunts
collected) for billing fees.

On his 1992 return petitioner reported $1,125 for supplies
and $1, 250 for licenses and taxes. Petitioner stopped practicing
medi ci ne by 1992 and has not shown that the State |icense fee and
m scel | aneous expenses exceed the anmounts deducted on his 1992
return.

| ssue I11. \Wether Petitioner Is Entitled to an Enbezzl enent
Loss Deduction for the 1992 Taxabl e Year

Petitioner concedes the adjustnents for alinony, the portion
of the adjustnent related to paynents to Ms. Stanbery,® and the

adjustnments for the rental expenses.

3Petitioner has made an advance paynent of tax for the
adjustnent related to the paynents nade to Ms. Stanbery.
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For the 1990 taxable year, petitioner has offered no
evidence with respect to the expenses disall owed by respondent.
Petitioner, however, clains that between $80, 000 and $99, 000 was
enbezzl ed fromhis accounts. According to petitioner, enployees
of the billing service and the bank conspired to enbezzle the
funds. Petitioner asserts that the billing service enpl oyee
i nproperly deposited funds collected fromhis patients to his
refund account rather than the main account. The funds were then
transferred by a bank enpl oyee to petitioner's Colunbia Daily
| ncome i nvestnment account, and |ater a check for $99,000 fromthe
i nvest ment account was nmade payable to Cl ackanmas Gold & Sil ver.
Petitioner also asserts that C ackamas Gold & Silver has no
record of the transaction.

Ms. Stanbery testified at the trial in this case. No one
asked her about these transactions. Petitioner did not call any
w tnesses fromthe billing service, the bank, or O ackamas Gold &
Silver to testify at the trial in this case.

Section 165 allows a deduction for a theft |oss sustained
during the taxable year and not conpensated for by insurance or
ot herwi se. Sec. 165(a), (c)(3). Section 165(e) provides that
t he deduction for such a loss is treated as sustained in the
taxabl e year in which the taxpayer discovers the loss. Thus, a
| oss arising fromtheft is not deductible in the taxable year in

which the theft actually occurs unless that is also the year in
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whi ch the taxpayer discovers the loss. Sec. 1.165-8(a)(2),
| ncome Tax Regs.

Petitioner testified that he did not |earn of the [ oss until
bank records for the refund account were obtained by the IRS in
the crimnal investigation. The crimnal investigation did not
begin until June 1994. W need not deci de whether the purported
| oss occurred, because, for purposes of section 165, the loss, if
any, was sustained in 1994, and petitioner is not entitled to a
deduction for the loss in the 1990 taxable year.

| ssue IV. \Vhether Petitioner |Is Liable for the Fraud Penalty
Under Section 6663 for the 1990, 1991, and 1992 Taxabl e Years

Respondent determ ned that petitioner is liable for an
addition to tax for fraud under section 6663(a) for each of the
years at issue. Section 6663(a)(1l) provides: "If any part of
any underpaynent of tax required to be shown on a return is due
to fraud, there shall be added to the tax an anmount equal to 75
percent of the portion of the underpaynent which is attributable
to fraud." Section 6663(b) provides that if the Secretary
establishes that any portion of the underpaynent is due to fraud,
the entire underpaynent is treated as fraudul ent, except for the
portion the taxpayer proves is not attributable to fraud.

Fraud is intentional wongdoing on the part of the taxpayer

with specific intent to avoid tax known to be owmng. Bradford v.

Conmm ssioner, 796 F.2d 303 (9th Gr. 1986), affg. T.C Meno.

1984-601; Row ee v. Conmm ssioner, 80 T.C 1111, 1123 (1983). The

Commi ssi oner nust prove fraud by clear and convi nci ng evi dence.
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Sec. 7454(a); Rule 142(b). Were fraud is determ ned for nore
than 1 year, the Comm ssioner's burden applies individually to

each year. Barbuto v. Conm ssioner, T.C Meno. 1991-342 (citing

Estate of Stein v. Conm ssioner, 25 T.C 940, 959-963 (1956),

affd. per curiamsub nom Levine v. Conm ssioner, 250 F.2d 798

(2d Cir. 1958)). To satisfy the burden of proof, the
Comm ssi oner nust show two things: (1) An underpaynent exists,
and (2) the taxpayer intended to evade taxes known to be ow ng by
conduct intended to conceal, m slead, or otherw se prevent the

coll ection of taxes. Parks v. Commi ssioner, 94 T.C. 654, 660-661

(1990); Petzoldt v. Conm ssioner, 92 T.C. 661, 700 (1989).

The first elenment requires respondent to establish the
exi stence of an underpaynent of tax. To prove the underpaynent
respondent cannot rely solely on petitioner's failure to
di scharge his burden of proving error in respondent's

determ nati on of deficiencies. O suki v. Conm ssioner, 53 T.C

96, 106 (1969). Respondent may prove an underpaynent by proving

a likely source of the unreported incone, Holland v. United

States, 348 U. S. at 137-138, or, where the taxpayer alleges a

nont axabl e source, by disproving the specific nontaxable source

so alleged, United States v. Massei, 355 U S. 595 (1958).

Through the bank deposits nethod, respondent has proven
petitioner received inconme fromhis practice of radiology that he
did not report on his Federal incone tax returns for each of the

years at issue. Additionally, petitioner took deductions for
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alinony to his former wife and paynents to Ms. Stanbery to which
he was not entitled. The underreported income and i nproper
deductions would result in an underpaynent of petitioner's taxes
for each of the years in issue. Therefore, we find that
respondent has satisfied the burden of proof regarding the first
el enent .

The second el enent requires respondent to prove fraudul ent
intent on the part of petitioner. Fraud wll never be presuned.

Toussaint v. Comm ssioner, 743 F.2d 309, 312 (5th Cr. 1984),

affg. T.C. Meno. 1984-25; Beaver v. Conm ssioner, 55 T.C. 85, 92

(1970). Fraud, however, nmay be proved by circunstanti al
evi dence, because direct proof of a taxpayer's intent is rarely
avai |l able. The existence of fraud is a question of fact to be

determ ned on the basis of the entire record. Gajewski V.

Commi ssioner, 67 T.C 181, 199 (1976), affd. w thout published

opinion 578 F.2d 1383 (8th Cr. 1978).
Courts have devel oped various factors or "badges" that tend

to establish fraud. Recklitis v. Conm ssioner, 91 T.C. 874, 910

(1988). Although the list is nonexclusive, sonme of the factors
are: (1) A pattern of understatenment of incone; (2) inadequate
records; (3) conceal nent of assets; (4) inconme fromillega
activities; (5) attenpting to conceal illegal activities; (6)

i npl ausi bl e or inconsistent explanations of behavior; (7) dealing
in cash; (8) failure to cooperate with the Internal Revenue

Service; and (9) failure to file tax returns. Bradford v.
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Conmi ssi oner, supra at 308; McGee v. Conmi ssioner, 61 T.C 249,

260 (1973), affd. 519 F.2d 1121 (5th G r. 1975).

Petitioner acknow edges that he was irresponsible and
negligent in the manner in which he handl ed his business affairs
and by his failure to review his returns for the years in issue,
but he contends that he did not intend to evade taxes known to be
owi ng. Petitioner contends that the understatenent of incone for
1990 was caused by a conbination of the increase in the vol une of
procedures petitioner perfornmed at the Hi ghline Community
Hospital ,# the inadequate system previously set in place and used
by his accountant, and erroneous assunptions nmade by the
accountant regarding deductions for alinony, paynent of rent, and
paynments to Ms. Stanbery. The understatenent of inconme for 1991
was caused by the accountant's inproper use of incone reported
for the Washington State excise tax, which the accountant had
estimated using petitioner's 1990 i nconme and adjusted on the
assunption petitioner stopped practicing nedicine at the end of
July 1991. Although the accountant may have told petitioner that
he was estimating the excise tax, there is no evidence that the
accountant told petitioner that he had prepared petitioner's
Federal incone tax returns using the estimated excise tax. The

accountant prepared petitioner's 1992 based on Form 1099 and

“Petitioner reported taxable incone on his returns of
approxi mately $50,000 in 1988, $385,828 in 1989, $701,215 in
1990, and $430,095 in 1991.
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petitioner's notes. The accountant had petitioner's bank
statenments and cancel ed checks for 1991 and 1992, but he did not
bother to use themin preparing petitioner's returns for those
years.

Petitioner admts that his bookkeepi ng was "abhorrent”. The
met hod petitioner used, however, was established by his
accountant and used by the accountant for many years. The
accountant used petitioner's main bank statenents and cancel ed
checks to prepare petitioner's returns. Petitioner provided
those records to the IRS during the audit of his return.

Al though the billing services provided petitioner with nonthly
statenents of his patients' receivables and collections,
petitioner did not keep those records. Respondent has not

proven, however, that petitioner destroyed or otherwise failed to
mai ntai n those records in order to evade tax.

Petitioner purchased gold Krugerrands with substanti al
anmounts of cash during 1991. The IRS agent testified that he
assunmed the cash cane frompetitioner's safe-deposit box.

Al though the I RS agent never determ ned where the cash cane from
the notice of deficiency did not include an increase in
petitioner's 1991 incone attributable to the cash paynents for
the gold. There is no evidence that any of petitioner's patients
paid in cash. Petitioner's fees were collected by his billing
service, and paynents were deposited into petitioner's checking

account.
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Based on all the evidence, we find that respondent has
failed to prove by clear and convincing evidence that petitioner
i ntended to evade taxes known to be owi ng by conduct intended to
conceal, m slead, or otherw se prevent the collection of taxes.
We hold that petitioner is not liable for the fraud penalty under
section 6663(a) for any of the years at issue.

| ssue V. Wiether the Assessnent and Coll ection of a Deficiency
for the 1990 Taxable Year |Is Barred by the Statute of Limtations

Petitioner asserts that the 3-year period of limtations
bars respondent’'s assessnment of the deficiency for the 1990
t axabl e year. Respondent contends that petitioner filed a fal se
or fraudulent return for the 1990 year, and therefore, under
section 6501(c)(1), the tax nmay be assessed at any tinme. Since
we have found no fraud, the section 6501(c)(1) exception to the
3-year period of limtations does not apply.

Respondent alternatively contends that section 6501(e)(1)(A)
applies to extend the [imtations period for the 1990 taxable
year to 6 years. Petitioner concedes that the notice of
deficiency was issued within the 6-year period.

Section 6501(e)(1)(A) provides that "If the taxpayer omts
fromgross i ncome an anmount properly includible therein which is
in excess of 25 percent of the ampbunt of gross incone stated in
the return, the tax may be assessed * * * at any tinme within 6
years after the return was filed." For purposes of the 6-year

[imtations period, in the case of a trade or business, the term
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"gross incone" neans the total of the anmounts received fromthe
sale of services prior to dimnution by the cost of such
services. Sec. 6501(e)(1)(A)(1).

For the 1990 taxable year, petitioner reported gross
recei pts of $1, 194,606 fromhis practice, plus $52,810 of
interest income and $5, 309 of dividend incone. Thus, for
pur poses of section 6501(e)(1), petitioner reported $1, 252, 725 of
gross incone on his 1990 return. Twenty-five percent of that
amount i s $313,181.25. Petitioner failed to report $344, 225 of
gross receipts fromhis practice, which is in excess of 25
percent of the gross incone reported on the return. |f
petitioner had suffered an enbezzl enent | oss, the | oss woul d not
reduce his gross incone for purposes of the 6-year limtations
period. Sec. 6501(e)(1)(A)(i). Therefore, the 6-year period of
limtations under section 6501(e)(1) applies, and respondent is
not barred from assessing or collecting the deficiency in tax for
the 1990 taxabl e year.
| ssue VI. Wiether Petitioner |Is Liable for the Accuracy-Rel ated

Penalty Under Section 6662(a) for the 1990, 1991, and 1992
Taxabl e Years

In the notice of deficiency respondent determned that, if
the fraud penalty does not apply, petitioner is liable for the
accuracy-rel ated penalty under section 6662(a) for negligence or
substantial understatenent of tax for each of the years in issue.

Petitioner admtted that he was negligent for the years at issue
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Accordingly, respondent’'s determ nation is sustained for each of
the taxabl e years at issue.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




