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MVEMORANDUM OPI NI ON

THORNTON, Judge: Respondent determ ned a $2, 406 deficiency
in petitioner’s 2004 Federal inconme tax. The issues for decision
are whether petitioner is entitled to claimhis son as a
dependent and whether he is entitled to the earned incone credit.

Unl ess otherw se indicated, all section references are to

the Internal Revenue Code in effect for the year at issue.
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Backgr ound

Sone facts have been stipulated and are so found. Wen he
petitioned the Court, petitioner resided in New Jersey.

I n Decenber 2003 petitioner married Angela Wiitted (Ms.
VWhitted). Petitioner and Ms. Wiitted remained married throughout
2004 but never lived together.

On May 15, 2004, petitioner had a son by Ms. Cynthia Adjin-
Tettey (Ms. Adjin-Tettey). Petitioner did not live with M.
Adjin-Tettey; she and their infant son lived a 10- or 15-m nute
drive away.

In 2004 petitioner held two jobs. From9 a.m to 5 p.m, he
wor ked as a gas station attendant at Samis Club, and from 11l p. m
to 7 a.m, he wirked as a room servi ce attendant at the Tropicana
Casino in Atlantic Gty.

On his 2004 Federal inconme tax return petitioner reported
wage i ncome of $7,062. He clained head of household filing
status and a dependency exenption deduction for his and Ms.
Adjin-Tettey's son. Petitioner also clained an earned incone
credit of $2,406.

In the notice of deficiency respondent determ ned that
petitioner was entitled to no dependency exenption deduction and
that his proper filing status was single. Respondent also

di sall owed the earned i ncone credit.
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Di scussi on

The $2, 406 deficiency arises fromrespondent’s disall owance
of the earned inconme credit of the same anobunt. The anount of
the deficiency appears to be unaffected by respondent’s changi ng
petitioner’s filing status; consequently, we need not address

that issue.! See LTV Corp. v. Comm ssioner, 64 T.C. 589, 594-595

(1975); Cohen v. Conmm ssioner, 20 B.T.A 647, 648 (1930).

Simlarly, respondent’s disallowance of the dependency exenption
deduction for petitioner’s son does not appear to affect directly
t he anount of the deficiency. As discussed bel ow, however, the
dependency issue is relevant in assessing petitioner’s
entitlement to the earned incone credit. For that reason, we
address the dependency issue before considering petitioner’s
entitlement to the earned incone credit.

1. Dependency Exenpti on Deducti on

A taxpayer is allowed a dependency exenption deduction for
each dependent. Sec. 151(c)(1). To qualify as the taxpayer’s
dependent, an individual nust, anong other things, receive (or be
treated as receiving) over half of his or her support fromthe

taxpayer. Sec. 152(a). In the case of a child whose parents

' W note, however, that to qualify as a head of househol d
an individual nust be unmarried, sec. 2(b)(1), and that an
individual will be treated as not married if so treated under
sec. 7703(b). The parties agree that petitioner was married, and
as discussed infra, we conclude that petitioner should not be
treated as not married under sec. 7703(b).
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live apart at all times during the last 6 nonths of the cal endar
year, a special rule generally treats the child as receiving over
hal f of his or her support fromthe parent having custody for the
greater portion of the year. See sec. 152(e)(1); sec. 1.152-
4(b), Income Tax Regs. This special rule applies only if the
child both: (1) Receives over half of his or her support during
the year fromhis or her parents; and (2) is in the custody of
one or both parents for nore than half the year. Sec. 152(e)(1).

Petitioner clainms that his infant son lived with himin
2004. He acknow edges that his son’s nother, Ms. Adjin-Tettey,
lived at a different address. According to petitioner’s
testinmony, each norning a friend would drive Ms. Adjin-Tettey
(who was unenpl oyed) and the infant son from her residence to
petitioner’s, where nother and son would remain until petitioner
cane hone fromhis day job so that they would be with hi mwhile
he sl ept a couple of hours. Then, according to petitioner’s
testinmony, on his way to his night job he would drop Ms. Adjin-
Tettey and his son off at her own residence, where nother and son
woul d spend the night before repeating the routine the next day.

Petitioner’s testinony strains credulity, but even if we
were to assune his testinony is true, petitioner cannot prevail
on this issue. 1In the first instance, he has not shown that he

or Ms. Adjin-Tettey, or the two together, provided over half the
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child s total support during 2004.2 Moreover, under petitioner’s
own version of the facts, it is apparent that Ms. Adjin-Tettey
had custody of the child for a greater portion of the year than
did petitioner. Accordingly, under the special rule of section
152(e)(1), even if he or Ms. Adjin-Tettey, or the two together,
had provided over half the child s total support during 2004, the
exenption would belong to Ms. Adjin-Tettey and not to
petitioner.® Therefore petitioner cannot claimhis son as a
dependent for 2004.

2. Earned | ncome Credit

Section 32 allows an earned incone credit. |In the case of a
married individual, the earned inconme credit is allowable only if
ajoint returnis filed for the taxable year. Sec. 32(d); sec.
1.32-2(b)(2), Incone Tax Regs. For this purpose, marital status
is determ ned under section 7703 as of the end of the taxable
year .

The parties agree that petitioner was married to Ms. Witted

as of Decenber 31, 2004. Petitioner and Ms. Whitted did not file

2 Petitioner provided several receipts that showed
approximately $535 worth of itens purchased for a child but has
not established the total anount of support provided for his son
or the portion of the total support that he or Ms. Adjin-Tettey
provi ded.

3 Petitioner does not contend and the record does not
suggest that Ms. Adjin-Tettey ever released her claimto the
exenption pursuant to sec. 152(e)(2).
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ajoint return for 2004.4 Accordingly, petitioner is not allowed
to claimthe earned incone credit for 2004 unless he is able to
establish that pursuant to section 7703(b) he and Ms. Witted
shoul d be treated as not married. Petitioner would need to
establish, anong other things, that he was entitled to claima
dependency exenption deduction for his son for 2004 and that his
home was the principal place of abode for his son for nore than
hal f of 2004. See sec. 7703(b)(1). As just discussed, however,
petitioner is not entitled to a dependency exenpti on deduction
for his son for 2004. Moreover, petitioner has failed to show
that his hone was his son’s principal place of abode for nore
than half of 2004. Under petitioner’s own version of the facts,
his son was always with Ms. Adjin-Tettey and al ways sl ept at her
resi dence. Accordingly, the son’s principal place of abode
during 2004 was with his nother. Petitioner is ineligible for

the earned incone credit for 2004.

4 At trial, petitioner sought to establish that he and Ms.
Whitted had filed an anended joint 2004 return. Petitioner was
unabl e to produce a signed copy of any such anmended joint return
or any proof that he ever mailed such a return to respondent.
Respondent’ s records show no anmended joint return as havi ng been
filed. In his petition, petitioner states that the purported
anmended joint return was “only for inmgration purposes.” W
conclude that petitioner never filed a 2004 joint return with
respondent.



To reflect the foregoing,

Deci sion will be entered

for respondent.




