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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: This case was comrenced in response to a
Notice of Determ nation Concerning Collection Action(s) Under

Sections 6320! and 6330. The issue is whether respondent nay

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure. Al anmpbunts are rounded
to the nearest doll ar.
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proceed with collection of petitioners’ 1997 and 1998 i ncone tax
lTabilities.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulation of facts, stipulation of settled issues, and
attached exhibits are incorporated herein by this reference. At
the tine they filed the petition, petitioners resided in
Bel | evue, Washi ngt on.

At the tinme of trial, Phillip Aaron (petitioner) and d adi es
Aaron had been married for 35 years. Ms. Aaron works for the
State of WAshington as a social worker. Petitioner is an
attorney in private practice and also owns interests in various
cl osely held corporations.

In the latter part of 1996, petitioner’s health declined. In
t he begi nning of 1997, petitioner was di agnosed with col on cancer
and underwent surgery imediately. After the surgery, petitioner
underwent chenot herapy treatnent until approximately Decenber
1997.

On April 30, 1998, petitioner returned to the practice of
| aw part tine.

BP Concessi ons, Inc.

Petitioner and Bernie Foster formed BP Concessions, Inc. (BP
Concessions), to sell goods and duty-free itens at the Portl and,

Oregon, airport. M. Foster and petitioner each held 50 percent
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of the shares of BP Concessions. On or about Cctober 1, 1988, BP
Concessions el ected to beconme an S corporation pursuant to
section 1362(a).

I n Decenber 1996, petitioner and M. Foster agreed in a
board neeting to term nate BP Concessions’ S corporation status
by revoking the S corporation election. They decided to revoke
the S corporation election on account of an anticipated and
substantial distributive share of incone based on “a | owering of
the cost of goods which was going to result in an increase from
prior years” to the sharehol ders.

Petitioner was responsi ble for revoking the election. For
the revocation to be effective for 1997, petitioner had to revoke
the S corporation election by March 17, 1997. Petitioner failed
to revoke the S corporation election by March 17, 1997, because
he was ill with cancer. |Indeed, the parties stipulated that BP
Concessions was an S corporation during the years 1997 and 1998.
As of March 13, 2003, the date of the trial in this case,
petitioner had not properly revoked the S corporation election
for BP Concessi ons.

Keith Meyers, the accountant who prepared BP Concessions’
tax return for 1997, was unaware of the sharehol ders’ desire to
termnate the S corporation election. On COctober 20, 1998,
petitioner signed the Form 1120S, U.S. Inconme Tax Return for an S

Corporation, for 1997. The Schedul e K-1, Sharehol der’s Share of
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| ncone, Credits, Deductions, etc., reported $447,653 as
petitioner’s share of the incone from BP Concessions for 1997.

Petitioners’ Tax Returns

On their Form 1040, U.S. Individual Income Tax Return, for
1997, petitioners reported a Schedule K-1 distributive share of
$447, 653 of nonpassive inconme from BP Concessions and a total tax
of $103,708.2 On their Form 1040 for 1998, petitioners reported
a distributive share of $21,336 of nonpassive incone from
Schedul e K-1 from BP Concessions and a total tax of $35,909.
They sought a refund of $5,825. On March 29, 2000, petitioners
signed both returns.

Petitioner decided to report the distributive share of
i ncone from BP Concessions on his Form 1040 for 1997 so that he
woul d not be viewed as underreporting his incone. Petitioner

intended to anend his return and “correct the situation at a

2 On their 1997 return, petitioners reported that they had
overpaid their taxes by $217,952 and sought a refund of $192, 952
and application of $25,000 to their 1998 estimated taxes. This
al | eged overpaynent was based on petitioners’ belief that the
I nternal Revenue Service (IRS) owed them a refund of $300, 000
plus interest. The alleged refund arises froma prior dispute
with the IRS concerning petitioner’s personal liability on unpaid
enpl oynent taxes for his corporation, National Waste Co., Inc.
Petitioners claimed a refund on their 1997 return of $300, 000
plus interest on the basis of their allegation that the IRS sold
their personal residence at bel ow market value when it forecl osed
on their house to collect the unpaid enpl oynent taxes.
Petitioners never filed a claimfor refund with a U S. District
Court.
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|ater date”. Petitioner did not believe that this course of
action would result in any probl ens.
The Internal Revenue Service (IRS) did not issue petitioners
a statutory notice of deficiency for 1997 or 1998.

IRS Collection Efforts

The I RS concluded that petitioners’ individual tax return
for 1997 contained nultiple mathematical errors. On June 10,
2000, after correcting the mathematical errors, the IRS assessed
atax liability of $111, 636.

The I RS concluded that petitioners’ individual tax return
for 1998 contained nultiple mathematical errors. On July 17,
2000, after correcting the mathematical errors, the IRS assessed
atax liability of $34,890.

Before col |l ecti on proceedi ngs, petitioner and Revenue
O ficer Steve Lerner corresponded regarding petitioners’ unpaid
taxes and refund clains for 1997 and 1998.

On Novenber 16, 2000, Revenue O ficer Lerner issued a Final
Notice--Notice of Intent to Levy and Notice of Your Right to a
Hearing. On Decenber 6, 2000, Revenue O ficer Lerner advised
petitioners that he would delay filing the notice of Federal tax
l[ien until Decenber 28, 2000, so that petitioners could file
anmended incone tax returns for 1997 and 1998. On Decenber 27
2000, Revenue O ficer Lerner issued a Notice of Federal Tax Lien

Filing and Your Right to a Hearing Under |RC 6320.
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On January 29, 2001, petitioners, through their attorney
Deborah Jaffe,® filed a Form 12153, Request for a Coll ection Due
Process Hearing. In their “Statenent in Support of Form 12153
petitioners identified three issues to be discussed at the
hearing. First, petitioners disputed the amount of the tax
l[itability set forth in the notice of Federal tax lien. The
statenment in support of Form 12153 st at ed:

The taxpayers are in the process of determ ning the

correct amount of their incone tax liabilities for

t hese years, and they anticipate that their actual

l[tability will be substantially less than as set forth

in the notice of Federal tax lien. Wile the taxpayers

acknowl edge that the liability set forth in the notice

was assessed based on a 1997 return filed by the

t axpayers, that return as filed was incorrect, and the

t axpayers had so advised the Internal Revenue Service

prior to the filing of the notice of Federal tax lien.
Second, petitioners clainmed that the “notice of Federal tax lien
was filed despite the taxpayers’ cooperation with the I RS’
Third, petitioners clainmed that the filing of the notice of
Federal tax lien would hinder the ability of the IRS to coll ect
the tax liabilities because potential investors would not invest
in BP Concessions if a Federal tax lien was fil ed.

On March 20, 2001, Appeals Settlenment O ficer J. A Vander
Li nden wote to Ms. Jaffe regarding the Appeals process. On My
14, 2001, Ms. Jaffe proposed a settlenment to Appeals Settl enent

O ficer Vander Linden. The settlenent proposed filing of

8 On Sept. 18, 2002, the Court granted Ms. Jaffe’s notion
to withdraw as counsel of record.
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i ndi vi dual and corporate anmended returns for 1997 and 1998 and
filing of an appropriate revocation of BP Concessions’ S
corporation election in exchange for withdrawal of the notice of
Federal tax lien. In May 2001, petitioner gave Ms. Jaffe anmended
i ndi vidual inconme tax returns but stated they were never filed.
On May 22, 2001, petitioner and M. Foster executed an “Agreenent
to Change BP Concessions to a C Corporation”. The agreenent

st at ed:

The undersi gned hereby agree that at the year-end
nmeeting in Decenber of 1996, Phillip Aaron was charged
by the Corporation with converting BP CONCESSI ONS, | NC.
froma Sub-Chapter S Corporation to a C Corporation for
the specific purpose, and in anticipation of, BP
CONCESSI ONS, INC., receiving inconme and | oani ng part of
that inconme to Bernie Foster and Phillip Aaron during
the year of 1997. Phillip Aaron was responsible for
changi ng the Corporation froma Sub-Chapter Sto a C
Corporation. Phillip Aaron devel oped cancer and
underwent chenot herapy during 1997 and, as a result,
the C Corporation election was not nade. It is still
the desire of BP CONCESSIONS, INC., Phillip Aaron, and
Berni e Foster that BP CONCESSI ONS, |INC., be changed
froma Sub-Chapter S Corporation to a C Corporation and
that the disbursenent of proceeds for 1997 be
classified as a |loan as they were intended to be at the
time of disbursenent.

Appeal s Settlement O ficer Vander Linden prepared a detailed
Appeal s case nmeno eval uating petitioners’ appeal and reconmendi ng
that it be denied. On July 6, 2001, the IRS issued a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Sections 6320

and 6330.



Litigation

On August 8, 2001, petitioners tinely filed a petition with
the Court.

On the nmorning of the trial in this case, petitioners mailed
to the RS Ogden Service Center Fornms 1040X, Amended U. S.
| ndi vi dual I ncone Tax Return, for 1997 and 1998. The anended
returns elimnated the $447,653 distributive share of income from
BP Concessions for 1997 and indicated that the amobunt of tax owed
for each year was zero. At trial, petitioners presented no
evi dence regardi ng any spousal defenses, any challenges to the
appropriateness of the collection actions, or any offers of
collection alternatives.

On Septenber 22, 2003, the parties filed a stipulation of
settled issues. This stipulation stated:

1. In their petition, petitioners requested that

the Court determne, inter alia, that the anounts of

the assessnents for petitioners’ 1997 and 1998 i nconme

taxes are incorrect and are overstated because the

petitioners were entitled to revoke the subchapter S

el ection for BP Concessions, Inc. for years 1997 and
1998.

2. Petitioners concede that there is no
reasonabl e cause exception for their failure to tinely
revoke the subchapter S status of BP Concessions, |Inc.
for years 1997 and 1998.

OPI NI ON

1. Applicable Law

Section 6321 provides that, if any person liable to pay any

tax neglects or refuses to do so after denmand, the anount shal
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be a lien in favor of the United States upon all property and
rights to property, whether real or personal, belonging to such
person. Pursuant to section 6323, the Conm ssioner generally is
required to file a notice of Federal tax lien with the
appropriate State office for the lien to be valid against certain
third parties.

After the Conm ssioner files a notice of lien, section
6320(a) (1) requires the Comm ssioner to provide notice to the
t axpayer of such filing. Additionally, under section
6320(a)(3)(B) and (b), the Conm ssioner nust provide the taxpayer
with notice of and an opportunity for an adm nistrative review of
the lien filing; i.e., a hearing. Section 6320(b)(1) requires
that the Appeals Ofice conduct the hearing. Section 6320(c)
i ncor porates section 6330(c) and certain parts of section
6330(d), which describe the procedural rules that apply to the
hearing and the judicial review thereof.

At the hearing, the taxpayer may raise certain matters set
forth in section 6330(c)(2), which provides, in pertinent part:

SEC. 6330(c). Matters Considered at Hearing.--In
the case of any hearing conducted under this section--

* * * * * * *
(2) Issues at hearing.--
(A) In general.--The person may raise at the
hearing any rel evant issue relating to the unpaid
tax or proposed |evy, including--

(1) appropriate spousal defenses;
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(1i) challenges to the
appropri ateness of collection actions;
and

(1i1) offers of collection
al ternatives, which may include the
posting of a bond, the substitution of
ot her assets, an installnent agreenent,
or an offer-in-conprom se

(B) Underlying liability.--The person may
al so raise at the hearing challenges to the
exi stence or anount of the underlying tax
l[tability for any tax period if the person did not
receive any statutory notice of deficiency for
such tax liability or did not otherw se have an
opportunity to dispute such tax liability.

Pursuant to section 6330(d)(1), wthin 30 days of the
i ssuance of the notice of determ nation, the taxpayer may appeal
that determnation to this Court if we have jurisdiction over the

underlying tax liability. Van Es v. Conm ssioner, 115 T.C 324,

328 (2000).

Al t hough section 6330 does not prescribe the standard of
review that the Court is to apply in review ng the Conm ssioner’s
adm ni strative determ nations, we have stated that, where the
validity of the underlying tax liability is properly at issue,
the Court will review the natter de novo. Were the validity of
the underlying tax liability is not properly at issue, however,
the Court will review the Comm ssioner’s adm nistrative

determ nati on for abuse of discretion. Sego v. Commi ssioner, 114

T.C. 604, 610 (2000); Goza v. Conmm ssioner, 114 T.C 176, 181

(2000) .
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In Montgonery v. Conm ssioner, 122 T.C. __, __ (2004) (slip

op. at 2), we recently held that section 6330(c)(2)(B) permts a
t axpayer to chall enge the exi stence or anmount of the tax
liability reported on an original tax return when the taxpayer
has not received a notice of deficiency and has not otherw se had
an opportunity to dispute the tax liability in question.

Pursuant to section 6330(c)(2)(A), a taxpayer may raise at the
section 6330 hearing any relevant issue with regard to the

Commi ssioner’s collection activities, including spousal defenses,
chal l enges to the appropriateness of the Comm ssioner’s intended
collection action, and alternative nmeans of collection. Sego v.

Conmi ssi oner, supra at 609; Goza v. Conm ssioner, supra at 180.

2. Stipul ation of Settled |Issues

After trial but before the subm ssion of petitioner’s
posttrial brief, the parties filed a stipulation of settled
i ssues that stated: “there is no reasonable cause exception for
* * * [petitioners’] failure to tinely revoke the subchapter S
status of BP Concessions, Inc. for years 1997 and 1998". On
brief, petitioner argues that his illness was a reasonabl e cause
exception for failing to tinely termnate BP Concessions’ S
corporation el ection.

A settlement stipulation is usually a conpromse. “A
settlenment stipulationis in all essential characteristics a

mut ual contract by which each party grants to the other a
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concession of sone rights as a consideration for those secured
and the settlenent stipulation is entitled to all of the sanctity

of any other contract.” Saigh v. Conmm ssioner, 26 T.C 171, 177

(1956). Absent wrongful msleading conduct or nutual m stake, we
wll enforce a stipulation of settled issues in accordance with

our interpretation of its witten terns. See Stammintl. Corp.

v. Comm ssioner, 90 T.C 315, 322 (1988); Korangy V.

Comm ssioner, T.C. Meno. 1989-2, affd. 893 F.2d 69 (4th G

1990) .

The stipulation was entered into fairly and freely by both
parties. The stipulation of settled issues was filed after
petitioner wote a letter to the Clerk of the Court conceding
respondent’s position that there is no reasonabl e cause exception
for failing to revoke BP Concessions’ S corporation election. 1In
that letter, petitioner stated that he wi shed to discontinue the
case. The stipulation of settled issues was also filed after the
Court held a tel ephone conference with the parties di scussing
this issue. Petitioner has not shown nmutual m stake or
m sl eadi ng conduct or that he was unaware of the consequences of
the stipul ation.

In the petition and at trial, petitioners’ only challenge to
the underlying tax liability was that they were entitled to a
reasonabl e cause exception on account of petitioner’s illness.

On the basis of the stipulation of settled issues, we find that
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petitioner has conceded his challenge to the underlying tax
liability. Accordingly, we sustain respondent’s determ nation.

3. Addi tional Points Raised by Petitioner

Nevert hel ess, for the sake of conpl eteness, we shall address
addi tional points raised by petitioner.

A. Term nation of BP Concessions’ S Corporation El ection

Petitioner argues that “Although there is no reasonable
cause exception that directly excuses the petitioners’ failure to
tinmely revoke the Subchapter S Election of BP Concessions, there
is no specific provision that directly indicates that a
reasonabl e cause exception does not apply.” An election to be an
S corporation continues until term nated. Mourad v.

Comm ssioner, 121 T.C. 1, 4 (2003). An S corporation election

may be termnated: (1) By revocation of the election to be
treated as an S corporation; (2) by the corporation’s ceasing to
be a small business corporation; or (3) where passive investnent
i ncone exceeds 25 percent of gross receipts and the corporation
has subchapter C earnings and profits. See sec. 1362(d); Mourad

v. Comm ssioner, supra. The Code provides no other manner in

which to termnate an S corporation election. Murad v.

Conmi Ssi oner, supra.

Wil e section 1362(b)(5) authorizes the Secretary to treat
late S corporation elections as tinely if the Secretary

determ nes that there was “reasonabl e cause for the failure to
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timely make such election”, this section applies only to the
el ection to becone an S corporation. See sec. 1362(a) and
(b)(5)(A). Congress provided no reasonabl e cause exception for
termnation of an S corporation election by revocation. See sec.
1362(d)(1). The regulations provide no reasonabl e cause
exception for termnation of an S corporation el ection by
revocati on.

Petitioner failed to revoke BP Concessions’ S corporation
el ection by March 17, 1997. See secs. 1362(d)(1)(C (i), 7503.
| ndeed, as of the date of trial, petitioner conceded that he
still had not revoked BP Concessions’ S corporation election.
VWhile we are synpathetic to petitioner’s nedical condition during
1997 and 1998, there is no provision under section 1362(d) for a
reasonabl e cause exception for revocation of the S corporation
election. We nust apply the law as witten; it is up to Congress
to address questions of fairness and to nmake inprovenents to the

| aw. Metzger Trust v. Comm ssioner, 76 T.C. 42, 59-60 (1981),

affd. 693 F.2d 459 (5th G r. 1982).

Furthernore, the May 22, 2001, agreenent between petitioner
and M. Foster is insufficient to revoke the S corporation
el ection for 1997 or 1998. There is no indication that the
agreenent was filed with the proper IRS service center. |t does
not include the nunber of shares of stock issued and outstandi ng.

See sec. 1.1362-6(a)(3), Incone Tax Regs. Additionally, it does
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not conply with the requirenents for obtaining sharehol ders’
consents. See sec. 1.1362-6(b), Incone Tax Regs.

Because the S corporation election was in effect for 1997
and 1998, petitioners were required to report their distributive
share of income from BP Concessions. Petitioners reported this
distributive share of incone. The |IRS assessnent was proper.

B. Alleqgations of Loan to Petitioner From BP Concessi ons

At trial, petitioner testified that even if the S
corporation election remained in effect, the distribution of
$447, 653 from BP Concessions was actually a loan to himfromthe
corporation. GCenerally, proceeds of a |loan do not constitute
inconme to a borrower because the benefit is offset by an

obligation to repay. United States v. Rochelle, 384 F.2d 748,

751 (5th Cr. 1967); Arlen v. Conmm ssioner, 48 T.C 640, 648

(1967). \Whether a particular transaction actually constitutes a
| oan, however, is to be determ ned upon consideration of all the

facts. Fisher v. Conm ssioner, 54 T.C. 905, 909 (1970).

For a paynent to constitute a loan, at the tinme the paynents
are received the recipient nust intend to repay the anounts and
the transferor nust intend to enforce paynent. Haag V.

Commi ssioner, 88 T.C. 604, 615 (1987), affd. w thout published

opi nion 855 F.2d 855 (8th G r. 1988); Beaver v. Conmm ssioner, 55

T.C. 85, 91 (1970). Further, the obligation to repay nust be

uncondi tional and not contingent on a future event. United
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States v. Henderson, 375 F.2d 36, 39 (5th Gr. 1967); Bouchard v.

Comm ssi oner, 229 F.2d 703 (7th Gr. 1956), affg. T.C Meno.

1954-243; Haag v. Conm ssioner, supra at 615.

Petitioner offered no convincing proof that the funds were
actually lent to him The “Agreenent to Change BP Concessions to
a C Corporation” signed by petitioner and M. Foster nentions the
sharehol ders’ intentions to treat the distribution as a | oan.
However, this docunent was prepared nore than 4-1/2 years after
t he board neeting occurred and was drafted in support of an
attenpt to settle the issues of this case. No other docunents
were submtted regarding the alleged |loan. The Court is not
required to, and in this case we do not, accept petitioner’s
unsubstanti ated testinony regarding this issue. See Wod v.

Comm ssi oner, 338 F.2d 602, 605 (9th Gr. 1965), affg. 41 T.C

593 (1964).

C. | ssues Raised Initially in Petitioners’
Posttrial Briefs

In their posttrial briefs, petitioners raised for the first
time the i ssues of abatenent of interest and penalties, an
entitlenent to spousal defenses, a request for an install nent
agreenent, and a request for other reasonable alternatives to
collection. These issues were not raised in the petition to the
Court or at trial. Nor were they raised at the collection due
process hearing. GCenerally, in a section 6330 proceeding the

Court is not obligated to consider requests for abatenent of
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penal ties or proposals of collection alternatives if they were
not raised by the taxpayer at the section 6330 hearing or

ot herwi se brought to the attention of the Appeals O fice. Mgana

v. Comm ssioner, 118 T.C. 488, 493 (2002); Mller v.

Commi ssioner, 115 T.C. 582, 589 n.2 (2000); Sego v. Conm ssioner,

114 T.C. at 612. Cenerally, we do not consider issues that are
raised for the first tine at trial or on brief, and we decline to

do so in this case. Foil v. Conm ssioner, 92 T.C. 376, 418

(1989), affd. 920 F.2d 1196 (5th G r. 1990); Markwardt v.

Commi ssioner, 64 T.C 989, 997 (1975). Petitioner has failed to

rai se a spousal defense, make a valid challenge to the
appropri ateness of respondent’s intended collection action, or
offer alternative nmeans of collection. These issues are now
deened conceded. See Rule 331(b)(4).
In reaching all of our holdings herein, we have consi dered
all argunents nmade by the parties, and to the extent not
menti oned above, we find themto be irrelevant or without nerit.
To reflect the foregoing,

Deci sion will be entered

for respondent.




