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CERBER, Judge: This case was heard pursuant to the
provi sions of section 7463! of the Internal Revenue Code in
ef fect when the petition was filed. Pursuant to section 7463(b),

the decision to be entered is not reviewable by any other court,

Unl ess ot herwi se indicated, all section references are to
the Internal Revenue Code in effect for the year at issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.



-2 -
and this opinion shall not be treated as precedent for any other
case.

Respondent determ ned a $4, 132 deficiency in petitioner’s
2008 Federal inconme tax and a $826.40 penalty under
section 6662(a) and (b)(1). At trial respondent conceded the
penalty, leaving the followi ng issues for the Court’s
consideration: (1) Wether petitioner is entitled to head of
househol d filing status; and (2) whether petitioner is entitled
to the earned income tax credit.

Backgr ound

Petitioner resided in Arizona when his petition was filed.
Petitioner, his wife, and their five children resided in the sane
dwel ling for the entire 2008 taxable year. Petitioner and his
wife were married before 2008 and were narried throughout the
2008 tax year.

On his 2008 Federal inconme tax return, petitioner reported
his filing status as “head of househol d” and clained two
dependent children. He al so sought an earned inconme tax credit
of $4,132. Respondent determ ned that petitioner’s filing status
was “married filing separately” and that he was not entitled to
an earned income tax credit.

Di scussi on

CGenerally the Conm ssioner’s notice of deficiency

determ nations are presuned correct, and taxpayers bear the
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burden of proving otherwise. Rule 142(a); Welch v. Helvering,

290 U. S. 111, 115 (1933). There is no question in this case
concerning the burden of proof.

In the circunmstances of this case, the fact that petitioner
was married and resided with his wife throughout the entire 2008
t axabl e year causes himto be disqualified fromclaimng head of
househol d filing status under section 2(b). Although there are
sone exceptions to that general rule, petitioner has not shown
t hat any exception applies.

Petitioner also clained an earned incone tax credit. Under
section 32, that credit is available to individuals who neet
certain requirenents. Under section 32(d), a married individual
is eligible for the credit only if he files a joint return for
the taxable year. Petitioner did not file a joint return for the
2008 taxabl e year, and, accordingly, he is not entitled to an
earned incone tax credit.

To reflect the foregoing,

Decision will be entered

for respondent as to the

i ncone tax deficiency and for

petitioner as to the accuracy-

rel ated penalty.




