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VASQUEZ, Judge: This case was heard pursuant to the
provi sions of section 7463! of the Internal Revenue Code in
ef fect when the petition was filed. Pursuant to section 7463(b),

the decision to be entered is not reviewable by any other court,

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.
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and this opinion shall not be treated as precedent for any other
case.

Backgr ound

This case is before the Court on respondent’s notion to
dism ss for lack of prosecution (respondent’s notion). By notice
of deficiency, respondent determ ned a deficiency of $5,404 with
respect to petitioners’ 2005 Federal incone tax.

On Novenber 13, 2006, petitioners invoked the jurisdiction
of this Court by tinely filing a petition.

By notice dated July 3, 2007, the Court set this case for
trial at the Court’s Houston, Texas, session begi nning Decenber
3, 2007. The notice specifically stated: “YOUR FAILURE TO
APPEAR MAY RESULT IN DI SM SSAL OF THE CASE AND ENTRY OF DECI SI ON
AGAI NST YQU.”

On Decenber 3, 2007, the Court held a hearing on
petitioners’ notion for continuance of trial. Petitioners, via
counsel, proffered that: (1) They would be out of the country
during Decenber 2007 on account of their enploynent; (2) this was
the first notion for continuance of trial petitioners had sought;
and (3) the notion for continuance of trial was not made for the
pur poses of delay. Respondent did not object to petitioners’
notion for continuance of trial. That sanme day, the Court

granted the notion for continuance of trial.
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By notice dated January 9, 2008, the Court set this case for
trial at the Court’s Houston, Texas, session beginning June 9,
2008. The notice specifically stated: “YOUR FAILURE TO APPEAR
MAY RESULT I N DI SM SSAL OF THE CASE AND ENTRY OF DECI SI ON AGAI NST
YOU.”

On June 9, 2008, respondent filed respondent’s notion and
the Court held a hearing on respondent’s notion.

In respondent’s notion, respondent averred (anong ot her
t hi ngs) that:

(1) Since the continuance petitioners have not

contacted respondent, provided any additional

information to respondent, or taken any action to nove

their case forward

(2) during the week of May 19, 2008, petitioners’

counsel stated that he had not heard fromhis clients

and did not know whet her they would appear for trial;

and

(3) all the material allegations of fact set forth in

the petition in support of the assignnents of error

have been deni ed by respondent; no issues have been

rai sed upon which the burden of proof is upon

respondent; respondent has not conceded any error

assigned in the petition; and no evidence has been

adduced in support of the assignnents of error raised

in the petition.

At the hearing, petitioners’ counsel stated that his clients had
been unavailable to him(i.e., they have not had contact) for

about a year. Petitioners’ counsel was inforned that petitioners
left the country to take a job in India or Pakistan. Petitioners

had | eft their counsel no forwardi ng address. Petitioners’
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counsel has sent certified letters to petitioners that have cone
back to himas returned or undeliverable.

Petitioners’ counsel did not object to the granting of
respondent’s notion. Petitioners’ counsel stated he had done
everything he could to locate his clients but has been unable to
| ocate or contact them Petitioners’ counsel attenpted to
contact petitioners by mail to advise them he was going to
w thdraw and that this case would be dismssed. This letter was
returned to petitioners’ counsel.

Di scussi on

The Court may dism ss a case and enter a decision against a
taxpayer for his failure properly to prosecute or to conply with
the Rules of this Court. Rule 123(b). Rule 123(b) generally
applies in situations where the taxpayer bears the burden of
proof. As a general rule, the taxpayer bears the burden of
provi ng the Conm ssioner’s deficiency determ nations incorrect.

Rul e 142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933).

Section 7491(a), however, provides that if a taxpayer introduces
credi bl e evidence and neets certain other prerequisites, the
Comm ssi oner shall bear the burden of proof with respect to
factual issues relating to the liability of the taxpayer for a
tax i nposed under subtitle A or B of the Internal Revenue Code.
Petitioners failed to appear in person, and no evi dence was

i ntroduced on their behalf by counsel. Therefore, we concl ude



- 5.
that the burden of proof regarding the deficiency is not placed
on respondent pursuant to section 7491(a). Accordingly, we
sustain respondent’s deficiency determ nation.

To reflect the foregoing,

An appropriate order of

di sm ssal and decision will

be entered.




