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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal

Revenue Code in effect at the tinme the petition was filed. The

decision to be entered is not reviewable by any other court, and

this opinion should not be cited as authority. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal
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Revenue Code in effect for the year in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

Respondent determ ned a $6, 717 deficiency in petitioner’s?
2001 Federal income tax and a $1,977 penalty pursuant to section
6662(a). In his answer, respondent asserted an increased
deficiency totaling $7,398 and a reduced section 6662(a)
accuracy-rel ated penalty of $1, 480.

The issues renmining for decision are:? (1) Whether anounts
petitioner received fromvarious third parties (principals)
represent wages paid as an enpl oyee or paynents as an i ndependent
contractor; (2) whether petitioner is entitled to clained
deductions either as m scell aneous item zed deductions (enpl oyee)
or as Schedule C, Profit or Loss From Busi ness, expense
deductions (independent contractor); and (3) whether petitioner
is |liable under section 6662(a) for an accuracy-rel ated penalty.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. The stipulation and supplenental stipulation of facts and

the attached exhibits are incorporated herein by this reference.

1 A joint 2001 Federal inconme tax return was filed and the
notice of deficiency was issued to Frederick and S. Chaswal a
Abdul  ah. The petition was filed only by petitioner Frederick
Dougl as Abdul | ah.

2 Petitioner agreed that he did not report $255 in interest
i ncone received in 2001



- 3 -
At the tinme of filing the petition, petitioner resided in Union
Cty, California.

During the taxable year 2001 petitioner received
conpensation for services fromthe follow ng principals:

Critchfield Mechanical, Inc. (Critchfield) $6,117.76

Ther mal Mechani cal, Inc. (Thermal) 9, 698. 04
Ther ma 63, 096. 37
Subt ot al 78,912. 00
Mat heson Mail Trans, Inc. (Matheson) 5, 788. 28
Total ! 84, 700. 00

! Subtotal and total are rounded to the nearest dollar.
The principals reported this conpensation to the Internal Revenue
Service on respective Forns W2, Wage and Tax Statenent.

Petitioner was a nmenber of the Local 342, Plunbers and
Pipefitters Union. Petitioner perfornmed pipefitting work for
Critchfield, Thermal, and Therma. |In order to performthis work,
petitioner was required to obtain a certified Journeyman
Pipefitter certification.

Petitioner worked for Critchfield fromsonetine in 2000
t hrough March 2001. Hi s pay was determ ned based upon union
contracts referred to as “project agreenents” which set hourly
wages and pay differentials. The contracts permtted petitioner
to be hired and fired. Petitioner worked for Thermal for a few
weeks during the period fromApril through June of 2001. From

sonetinme in June through Decenber 2001 petitioner worked for

Ther na.
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Petitioner was paid on an hourly basis for his work as a
pi pefitter as determ ned by respective project nmanagers.
Petitioner was required to sign in and sign out at the worksite.
He typically worked an 8-hour day. Petitioner was required to
wear certain safety equipnment, submt safety reports, and undergo
safety training. Petitioner was supervised on the job by
respective project nmanagers. He was subject to discharge if his
finished product did not pass certain tests. \Wile petitioner
utilized some of his own small tools on the jobs, approximtely
90 percent of petitioner’s equipnent was furnished by the
respective conpanies.

Petitioner also perforned part-tinme work as a driver for
Mat heson. The conpany delivered bulk mail for the U S. Postal
Service under a contract negotiated with the Internationa
Br ot her hood of Teansters Union. The contract permtted Matheson
to hire and fire petitioner. Petitioner would “on |oad” or “off
| oad” bulk mail and deliver it to various sites as directed by
Mat heson. The trucks were owned by Mat heson. Petitioner would
conplete route sheets indicating the routes driven, and he was
conpensat ed based on the nunber of routes driven.

Petitioner owed hand tools such as wenches, screwdrivers,
and levels that he kept in his privately owned Mazda aut onobil e.
In performng his work as a pipefitter, petitioner would drive

his Mazda to various jobsites and take his tools with him The
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record does not reveal the nunber of trips or distances travel ed.
As previously indicated, the above-described i nconme was
reported to the IRS on four separate Forns W2. Petitioner does

not assert that he did not receive Forns W2 from each of the
pri nci pal s.

Petitioner and his wife tinely filed a joint Federal incone
tax return for the taxable year 2001 and attached two Schedules C
to the Form 1040, U.S. Individual Income Tax Return. Petitioner
reported his conbined inconme fromCritchfield, Thermal, and
Therma in the anount of $78,912 as gross receipts on a Schedul e
C. Petitioner listed the nature of the business as “steanfitting
and pipefitting” (Schedule C pipefitting). The Schedule Clisted

deducti ons as foll ows:

Expenses Anmount
Adverti sing $653
Bad debts from sal es or service 1, 953
Car and truck expenses 3,012
Conmmi ssions and fees 4,524
| nsurance (other than heath) 1, 147
O fice expenses 1, 765
Repai rs and mai nt enance 1, 336
Suppl i es 1,187
Taxes and |icenses 611
Tr avel 407
Meal s and entertai nment 171
Utilities 1,944

Tot al 18, 710

Petitioner also clainmed a $3, 602 deducti on for business use of

home on the Schedul e C



- 6 -
On a second Schedule C petitioner reported the inconme from

Mat heson as $5, 778 gross receipts. The nature of the business

was listed as “Trucking - General Freight & Postal” (Schedule C

trucking). Petitioner clainmed deductions on this Schedule C as

foll ows:

Expenses Anmount
Adverti sing $636
Car and truck expenses 2, 307
Repai rs and mai nt enance 475
Taxes and |icenses 150
Meal s and entertai nment 756

Tot al 4,324

The notice of deficiency determi ned that petitioner was not
entitled to the $22, 312 expenses ($18, 710 plus the $3,602 of hone
of fi ce expenses), clainmed on the Schedule C pipefitting. No
adj ustnrent was nmade with respect to the incone, except that
respondent allowed petitioner a $299 sel f-enpl oynment tax
deducti on. Respondent nmade no adjustnents to the Schedule C
trucking in the notice of deficiency.

In an answer filed with the Court, respondent clains an
i ncreased deficiency and seeks to correct adjustnments fromthe
notice of deficiency. Respondent clains that the gross receipts
reported on the two Schedul es C should be treated as salary or
wages. Consistent with this, respondent seeks to reverse the
$299 sel f-enpl oynment tax deduction previously allowed in the
notice of deficiency. Finally, respondent clains that petitioner

is not entitled to the $4,324 Schedul e C trucki ng expenses.
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Di scussi on

Burden of Proof

Cenerally, the burden of proof is on the taxpayer. Rule
142(a)(1). Under section 7491, the burden of proof shifts from
the taxpayer to the Comm ssioner if the taxpayer produces
credi ble evidence with respect to any factual issue relevant to
ascertaining the taxpayer’'s liability. Sec. 7491(a)(1).

However, where the Conm ssioner raises a new matter or clains an
increase in the deficiency, the burden of proof is on the

Comm ssioner. Rule 142(a)(1); Achiro v. Comm ssioner, 77 T.C

881, 889-890 (1981); Burris v. Conmm ssioner, T.C Menp. 2001-49;

Janmerson v. Conmi ssioner, T.C. Menp. 1986-302.

As to the adjustnents set forth in the notice of deficiency,
petitioner has neither argued that the burden of proof should
shift nor satisfied the criteria that woul d cause the burden of
proof to shift. Gven the |ack of docunentation and information
provi ded by petitioner, we conclude that the burden of proof
remains with himas to all adjustnments determned in the notice
of deficiency. W further hold that the burden of proof is on
respondent with respect to the adjustnents clainmed in the answer
filed with the Court.

1. Petitioner’'s Enpl oynent Status

A. | ncone- - Enpl oyee Versus | ndependent Contractor

As indicated previously, this is a new issue first raised by

respondent in his answer, and accordingly the burden of proof is
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on respondent. W nust deci de whether the incone that petitioner
recei ved was reportable as gross recei pts on Schedules C, or
whet her the anmounts are reportable as wages or salary on Form
1040.

The term “enpl oyee” is not defined in the Internal Revenue
Code for purposes of this inconme tax issue. Under these
circunst ances, we apply common |aw rules to determ ne whether an

i ndi vidual is an enployee. Nationwide Miut. Ins. Co. v. Darden,

503 U. S. 318, 323-325 (1992); Weber v. Conmm ssioner, 103 T.C

378, 386 (1994), affd. 60 F.3d 1104 (4th G r. 1995). \Wether an
individual is a common | aw enpl oyee is a question of fact.

Profl. & Executive Leasing, Inc. v. Conm ssioner, 862 F.2d 751,

753 (9th Gir. 1988), affg. 89 T.C. 225 (1987): Sinpson v.

Conm ssioner, 64 T.C. 974, 984 (1975). Anong the rel evant

factors in determning the nature of an enploynent relationship
are the followng: (1) The degree of control exercised by the
principal over the details of the work; (2) the taxpayer’s
investnment in the facilities used in the work; (3) the taxpayer’s
opportunity for profit or loss; (4) the pernmanency of the
relationship between the parties; (5) the principal’s right of

di scharge; (6) whether the work perforned is an integral part of
the principal’s business; (7) what relationship the parties
believe they are creating; and (8) the provision of enpl oyee

benefits. NLRB v. United Ins. Co., 390 U S. 254, 258 (1968);
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Profl. & Executive Leasing, Inc. v. Conm ssioner, supra; Sinpson

v. Conm ssioner, supra. No one factor is determ native; rather,

all the incidents of the relationship nust be assessed and

wei ghed. NLRB v. United Ins. Co., supra.

Upon a review of these factors, we conclude that petitioner
was an enpl oyee of each of the four principals for which he
performed services in 2001

We first look to the degree of control exercised by the
principals. The principals controlled the manner in which
petitioner performed his work. Wth respect to his work as a
pipefitter, petitioner was given specific jobs to do, and the
wor k was revi ewed and inspected. To retain the requisite control
over the details of an individual’s work, the enpl oyer need not
stand over the individual and direct every nove nmade; it is
sufficient that the enployer has the right to do so. Wber v.

Conmi ssi oner, supra at 388. W are satisfied that all four of

the principals possessed the requisite degree of control over
petitioner. This factor supports a finding that petitioner was
an enpl oyee.

We next consider the extent of petitioner’s investnent in
the facilities used at work. \Wile petitioner used sonme of his
own tools, in the pipefitting activity, the large majority of
equi pnent was owned by the respective principals. Wth respect

to the his work as a truck driver, there is no evidence that



- 10 -
petitioner had any investnent in the trucking business. The
trucks and equi pnrent for delivery was owned by the principal.
Petitioner had no investnent in any of the facilities where he
performed work. This factor is strongly in favor of treating
petitioner as an enpl oyee.

The next factor is opportunity for profit or |oss.
Petitioner received pay based on the hours worked as a pipefitter
and was paid based on the routes driven as a truck driver.
Petitioner had no risk of loss. Petitioner had no opportunity to
increase his profit. This factor supports a finding that
petitioner was an enpl oyee.

The next factor is the permanency of the rel ationship.
During the tax year 2001 petitioner worked for four different
principals. It does not appear that any of these relationships
had any permanency. This factor would support a finding in favor
of petitioner’s being treated as an i ndependent contractor.

We next consider the principal’s right to discharge. It is
clear that petitioner could be discharged by any of the
principals involved. The respective principals had total control
of the decision to termnate enploynent. This factor strongly
supports a finding that petitioner was an enpl oyee.

The next factor is whether petitioner was an integral part
of the business of the principal. Petitioner perforned

pi pefitting work for principals that provided these services and
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drove a truck for a delivery conpany. It seens clear that
petitioner’s services were an integral part of the business of
the respective principals. This factor supports the finding that
petitioner was an enpl oyee.

The next factor is the relationship the parties believe they
created. Each of the principals treated petitioner as an
enpl oyee. Petitioner was issued a Form W2 by each princi pal,
and there was withholding frompetitioner’s paycheck. See Azad

v, United States, 388 F.2d 74, 78 (8th Cr. 1968); Wber v.

Comm ssi oner, supra at 392. This factor supports a finding that

petitioner was an enpl oyee.

The final factor is enployee benefits. There is nothing in
this record as to any enpl oyee benefits paid by any of the
principals. This factor is neutral.

Considering all the factors, we conclude that petitioner was
a common | aw enpl oyee, and accordingly gross incone fromthe four
enpl oyers invol ved shoul d have been reported as salary or wages
on Form 1040 and not gross receipts on Schedules C. Further,
petitioner is not subject to self-enploynent tax as determned in
the notice of deficiency.

B. Expenses

Based on our conclusions above, it is clear that any expense
deductions clained, if allowable, should be deducted as Schedul e

A, M scell aneous |Item zed Deducti ons.
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Section 162(a) permts a deduction for the ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on a trade or business. The performance of services as
an enpl oyee constitutes a trade or business. See sec. 1.162-
17(a), Incone Tax Regs. There nust be a relationship between the

expendi tures and the enploynent. See Evans v. Conm ssioner, T.C

Meno. 1974-267, affd. in part, revd. in part 557 F.2d 1095 (5th
Cir. 1977). Expenses that are personal in nature are generally
not allowed as deductions. Sec. 262(a). A taxpayer is required
to maintain records sufficient to establish the anmount of his

i ncone and deductions. Sec. 6001; sec. 1.6001-1(a), (e), Incone
Tax Regs. A taxpayer mnust substantiate his deductions by

mai nt ai ni ng sufficient books and records to be entitled to a
deduction under section 162(a). Wen a taxpayer establishes that
he has incurred a deducti bl e expense but is unable to
substanti ate the exact anmount, we are generally permtted to

estimte the deductible anbunt. Cohan v. Commi ssioner, 39 F.2d

540, 543-544 (2d CGr. 1930). W can estimte the anmount of the
deducti bl e expense only when the taxpayer provides evidence
sufficient to establish a rational basis upon which the estimate

can be made. Vanicek v. Conm ssioner, 85 T.C. 731, 743 (1985).

Section 274(d) supersedes the general rule of Cohan v.

Conm ssi oner, supra, and prohibits the Court fromestimting the

t axpayer’s expenses with respect to certain itens. Sanford v.
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Comm ssioner, 50 T.C. 823, 827 (1968), affd. per curiam412 F. 2d

201 (2d CGr. 1969). Section 274(d) inposes strict substantiation
requi renents for listed property as defined in section
280F(d)(4), gifts, travel, entertainnment, and neal expenses.

Sec. 1.274-5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014
(Nov. 6, 1985). To obtain a deduction for a listed property,
travel, neal, or entertai nnent expense, a taxpayer nmnust
substanti ate by adequate records or sufficient evidence to
corroborate the taxpayer’s own testinony the anount of the
expense, the tinme and place of the use, the business purpose of
the use, and, in the case of entertai nnment, the business
relationship to the taxpayer of each person entertained. Sec.
274(d); sec. 1.274-5T(b), Tenporary Incone Tax Regs., 50 Fed.

Reg. 46014 (Nov. 6, 1985). Section 274 requires that expenses be
recorded at or near the time when the expense is incurred. Sec.
1.274-5T(c) (1), Tenporary Incone Tax Regs., 50 Fed. Reg. 46016
(Nov. 6, 1985). Listed property includes passenger autonobiles.
Sec. 280F(d)(4)(A)(i).

We first consider the clained expenses relating to
petitioner’s enploynent as a pipefitter. Petitioner presented no
docunents to support the clained busi ness expense deductions. To
the extent that sonme of the cl ai ned deductions are subject to the
strict substantiation requirenments of section 274(d), it is clear

that petitioner is not entitled to said deductions. W now
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consi der sone of the other expenses. Petitioner testified that
the $1, 953 bad debt expense clained related to interest paid on
personal debt that he incurred while out of work. It is clear
that such interest expense woul d not be deductible. Sec. 163(h).
Petitioner testified that the clainmed i nsurance expense rel ated
to his privately owned autonobile. Petitioner did not establish
t hat any deductions relating to the use of his privately owned
aut onobil e are deductible. Petitioner also clainmd a deduction
for business use of his hone. Petitioner provided some mninm
information as to activities that took place in a roomin his
house, but he did not establish that these expenditures
constitute an ordinary and necessary expense in relationship to
his activity as a pipefitter. Petitioner did not present any
docunents or explanations as to other expense deductions cl ai ned.
Based on the above analysis petitioner is not entitled to any of
t he deductions clained on his Schedule C pipefitting.

The cl ai ned deductions on petitioner’s Schedule C trucking
present a different issue. As indicated, respondent has the
burden of proof to establish that the clainmed deductions do not
relate to petitioner’s trucking activity and are not properly
deducti bl e as m scel |l aneous item zed deducti ons. Respondent
presented no evidence or argunent in this regard. Accordingly we

hold for petitioner on this issue.
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[11. Section 6662(a) Accuracy-Related Penalty

The final issue for decision is whether petitioner is |liable
for an accuracy-related penalty under section 6662(a) for the
year in issue.

Section 6662(a) inposes a penalty equal to 20 percent of any
under paynent of tax that is attributable to either negligence or
di sregard of rules or regulations, or a substanti al
under statenment of inconme tax. See sec. 6662(a) and (b)(1) and
(2).

The term “negligence” includes any failure to nmake a
reasonabl e attenpt to conply with the provisions of the internal
revenue |laws. Sec. 6662(c); sec. 1.6662-3(b)(1), Incone Tax
Regs. The term “disregard” includes any carel ess, reckless, or
intentional disregard. Sec. 6662(c); sec. 1.6662-3(b)(2), Incone
Tax Regs.

An understatement of inconme tax is “substantial” if it
exceeds the greater of 10 percent of the tax required to be shown
on the return, or $5,000. Sec. 6662(d)(1)(A. An
“understatenent” is defined as the excess of the tax required to
be shown on the return over the tax actually shown on the return.
Sec. 6662(d)(2)(A).

Whet her the accuracy-related penalty is applied because of
negl i gence or disregard of rules or regulations, or a substanti al

under statenent of tax, section 6664 provides an exception to
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i nposition of the accuracy-related penalty if the taxpayer
est abl i shes that there was reasonabl e cause for the
understatenent and that the taxpayer acted in good faith with
respect to that portion. Sec. 6664(c)(1l); sec. 1.6664-4(b),

I nconme Tax Regs.; see United States v. Boyle, 469 U S. 241, 242

(1985). Although not defined in the Code, “reasonable cause” is
viewed in the applicable regulations as the “exercise of ordinary
busi ness care and prudence”. Sec. 301.6651-1(c)(1), Proced. &

Adm n. Regs.; see United States v. Boyle, supra at 246. The

determ nation of whether a taxpayer acted with reasonabl e cause
and in good faith is nade on a case-by-case basis, taking into
account all the pertinent facts and circunstances. Sec. 1.6664-
4(b) (1), Inconme Tax Regs. Cenerally, the nost inportant factor
is the extent of the taxpayer’s effort to assess the proper tax
l[tability, including reliance on the advice of a tax return
preparer. 1d.

By virtue of section 7491(c), respondent has the burden of
production with respect to the accuracy-related penalty. To neet
thi s burden, respondent nust produce sufficient evidence
indicating that it is appropriate to inpose the penalty. See

H gbee v. Conm ssioner, 116 T.C 438, 446 (2001). Once

respondent neets this burden of production, petitioner nust come
forward with persuasive evidence that respondent’s determ nation

is incorrect. Rule 142(a); see Hi gbee v. Conm ssioner, supra.
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As a defense to the penalty, petitioner bears the burden of
proving that he acted with reasonabl e cause and in good faith.

See sec. 6664(c)(1l); see also Hi gbee v. Conm ssioner, supra; Ssec.

1.6664-4(b) (1), Incone Tax Regs.
Respondent satisfied his burden of production under section
7491(a) (1) because the record shows that petitioner substantially

understated his inconme tax for the year in issue. See sec.

6662(d) (1) (A (ii); Hi gbee v. Comm ssioner, supra at 442.
Accordingly, petitioner bears the burden of proving that the
accuracy-rel ated penalty should not be inposed with respect to
any portion of the understatenent for which he acted with
reasonabl e cause and in good faith. See sec. 6664(c)(1); Hi gbee

v. Conm ssioner, supra at 446.

A review of this record reflects that petitioner clained
substantial deductions for which he apparently maintained no
records. Further, sonme of the clainmed deductions, |ike bad
debts, which petitioner testified was personal interest, are
clearly nondeducti bl e personal itens. Based on this entire
record, we conclude that petitioner is liable for the penalty
under section 6662(a).

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




