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MVEMORANDUM OPI NI ON

MORRI SON, Judge: Respondent IRS audited the 1993, 1994, and
1995 incone-tax returns of petitioners Samr and Zuhra
Abumayyal eh. The revenue agent concl uded that the Abunayyal ehs
owed nore tax than they had reported on their tax returns. The
| RS provided the Abumayyal ehs an admi nistrative appeal. The IRS

Appeal s officer also concluded that the Abumayyal ehs owed the
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additional tax. Both the audit and the appeal processes were
| engthy. Eventually, the Abumayyal ehs settled their tax
liabilities wwth the IRS. The IRS assessed the agreed additional
tax and al so assessed interest on the unpaid tax liabilities.

The Abumayyal ehs nade an adm nistrative request for
abatenent of a portion of the interest on the ground that the IRS
did not performany significant work on the audit and appeal
during specified periods. The parties have submtted this case
under Rule 122 for decision upon stipulated facts instead of a
trial. W adopt their stipulations.?

Backgr ound

1. June 9 Through Septenber 7, 1995: The Audit Bedqgi ns.

The Abumayyal ehs do not request interest abatenment for this
period. W describe the events of this period anyway in order to
gi ve a conpl ete background.

On June 9, 1995, IRS Revenue Agent Sally Crandall mailed the
Abumayyal ehs a letter stating that their 1992 return had been
assigned to her for audit. The letter scheduled an interview
with themfor June 29, 1995. It asked themto bring several

docunents, including bank statements covering the period from

!Except as otherwi se indicated, all section references are
to the Internal Revenue Code as in effect with respect to the
i nterest assessnents to which this case relates. Al Rule
references are to the Tax Court Rules of Practice and Procedure.



- 3 -
Decenber 1991 to January 1993 and copies of their 1993 and 1994
returns. The Abumayyal ehs attended the interview

On July 19, 1995, Agent Crandall prepared a workpaper

anal yzi ng bank deposits by Cup Foods, Inc., M. Abumayyal eh’s
S corporation. (S corporation owners nust include their
proportionate shares of the S corporation’s incone in their own
i ncone. A bank-deposit analysis is a conmon way to determ ne

whet her a taxpayer may have unreported inconme. See United States

v. Boulet, 577 F.2d 1165, 1167 (5th Cir. 1978).) On August 19,
2005, Agent Crandall prepared anot her workpaper, which described
t he ownershi p and managenent of Cup Foods.

2. Sept enber 8, 1995, Through April 17, 1996: The First Period
for Which the Abunamyval ehs Request |nterest Abatenent

The Abumayyal ehs all ege that from Septenber 8, 1995, through
April 17, 1996, Agent Crandall “performed no significant work”.
They request interest abatenent for this period.? For Septenber
8 through QOctober 24, 1995, nothing in the record shows that the

| RS perfornmed any significant work on the audit.

2The Abumayyal ehs do not distinguish interest on their 1993
taxes, interest on their 1994 taxes, and interest on their 1995
taxes with respect to each of the periods for which they request
abatenent. The I RS enployees on their case apparently worked on
the three years together as a single project, which started as an
audit of 1992 but expanded later to include 1993 and 1994, then
1995. Thus, it appears that the delays at issue likely did not
affect adm nistrative proceedings for just one or two of the tax
years, but all of themtogether. Therefore, we construe each of
t he Abumayyal ehs’ abatenment requests to apply to interest that
accrued on their 1993, 1994, and 1995 taxes over the period for
whi ch abatenent is requested.
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On Cctober 25, 1995, Agent Crandall, or another |IRS agent at
her direction, generated “Currency Banking and Retrieval Systent
reports that related to M. Abunmayyal eh and Cup Foods. These
reports appear to be summaries of records of certain transactions
i nvol ving | arge anounts of noney. Also on Cctober 25, 1995,
Agent Crandal |l issued M. Abumayyal eh two informati on docunent
requests, or IDRs. The first IDR was for copies of his insurance
policies. The second IDR requested an expl anation of a business
known as “Check Stop”. Each IDR stated that it related to the
tax year 1992. The due dates on the IDRs were Novenber 7 and 8,
1995, respectively. It was about then, we infer, that Agent
Crandal | prepared a workpaper describing M. Abumayyal eh’s
responses to the insurance-policy DR W do not know whet her
M . Abumayyal eh responded to the Check Stop |DR

For the period from Novenber 9, 1995, through April 17,
1996, the record is silent as to whether the I RS perforned any
significant work on the audit.

In sunmary, the stipulated facts and exhibits show that the
Septenber 8, 1995, through April 17, 1996, period includes sone
significant work by IRS auditors, refuting the Abumayyal ehs’

assertion that it did not include any.?

3\\e observe that as of the end of the period, the IRS nay
not have “contacted the taxpayer in witing with respect to” a
paynment (or deficiency) for 1993, 1994 or 1995, as sec.
6404(e) (1) would require for interest abatenent: the IRS
(continued. . .)
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3. April 18, 1996: A Day in the Audit

The record before the Court does not indicate what may have
happened on this day, but the Abumayyal ehs do not request
i nterest abatenent for this day.

4. April 19, 1996, Through February 13, 1997: The Second
Peri od for Wiich the Abumayyal ehs Request | nterest Abatement

The Abumayyal ehs allege that from April 19, 1996, through
February 13, 1997, Agent Crandall “performed no significant
work”. They request interest abatenent for this period.

On April 24, 1996, Agent Crandall, or another I RS enpl oyee
at her direction, generated “Information Returns Processing
summary sheets” relating to M. Abumayyal eh for tax years 1992
t hrough 1994. These docunents are summaries of certain
information returns about M. Abumayyal eh received fromthird
parties.

On April 26, 1996, Agent Crandall nmiled the Abumayyal ehs a
notice that she was expanding the audit to cover their 1993 and
1994 tax returns. This letter asked themto bring their 1995
return to an appoi ntnent whi ch would be scheduled. (The record

before us indicates that the RS | ater extended the audit to the

3(...continued)
apparently only later infornmed the Abumayyal ehs that their
returns for those years were com ng under audit. But we need not
deci de the issue, which the IRS does not address, because we deny
i nterest abatenent on the ground that no del ay has been
established to be due to an error or delay in a mnisterial act.



- b -
1995 tax return. The IRS issued a 30-day |etter on Septenber 6,
1997, proposing an adjustnment for 1995.)

About May 1996, Agent Crandall, or another I RS agent at her
direction, summoned from TCF Bank records of deposits made and
checks drawn by M. Abumayyaleh. In order to respond to the
summons, a clerk at the bank issued an internal request bearing
the date May 28, 1996, for the records. (W infer fromthe date
of the request that the IRS i ssued the sumobns about May 1996.)

From June 1996 to Cctober 2, 1996, the record is silent as
to whether the IRS performed any significant work on the audit.

On Cctober 3, 1996, Agent Crandall conducted a bank-deposit
anal ysis of the TCF Bank account for 1993.%4 Also on this date
she issued M. Abumayyal eh two | DRs aski ng about transfers of
funds anong three bank accounts, and another |IDR requesting
docunents relating to a property transaction.

On Novenber 19, 1996, Agent Crandall asked her supervisor in
witing for permssion to ask the Abumayyal ehs to extend the
periods of limtation on assessnent for tax years 1992 and 1993.
(The purpose of such an agreenent is often to give the IRS
additional tine to determne the correct tax before the I RS nust
finalize its determnation or lose the ability to collect any

tax.) The parties agreed to extend the periods of limtation.

“The stipulation erroneously says this analysis occurred in
2003, but it is obvious fromthe relevant exhibits incorporated
into the stipulation that the year is 1993.
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The audit continued, w thout issuance of a deficiency notice,
past the date Agent Crandall identified on the request as the end
of the original period of limtation.

For the period Decenber 1996 through January 1997 the
stipulated facts and exhibits do not show that the I RS perfornmed
any significant work on the audit.

On February 3, 1997, the IRS received atip froma third
party suggesting that M. Abumayyal eh m ght have unreported
i ncone.

On February 12, 1997, Agent Crandall prepared a “Conparative
Bal ance Sheet & Inconme Statenment” for Cup Foods. This docunent
consists of a series of tables and graphs conparing Cup Foods’
financial status fromyear to year.?®

I n concl usion, the second period contains instances of
significant IRS audit activity.

5. February 14 Through Novenber 11, 1997: The Audit Concl udes,
and the Abumayvyal ehs Request an Admi ni strative Appeal

The Abumayyal ehs do not request interest abatenment for this
period. W describe the events of this period anyway in order to
gi ve a conpl ete background.

On Septenber 6, 1997, Agent Crandall mail ed the Abumayyal ehs

a notice of proposed deficiencies and penalties for their 1993,

The record before the Court does not indicate whether the
anmounts shown had been determ ned through investigation or sinply
provi ded by the Abumayyal ehs.
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1994, and 1995 tax years. Such a notice is known as a “30-day
letter” because it requests a response within 30 days. A
response can lead to admnistrative review at the I RS Appeal s
Ofice.

On Novenber 11, 1997, the Abumayyal ehs nmail ed Agent Crandal l
a letter stating that they disagreed wth her determ nati ons and
requesting a conference before the IRS Appeals office. W refer
to this letter as the protest.

6. Novenber 12, 1997, Through Septenber 28, 1998: The Third
Peri od for Wiich the Abumayyal ehs Request | nterest Abatement

The Abumayyal ehs all ege that from Novenber 12, 1997, through
Septenber 28, 1998, “no significant work took place”. They
request interest abatement for this period.

At sone tinme between Septenber 6, 1997, the date she nmil ed
the 30-day letter, and Novenber 18, 1997, the date on which the
| RS received the Abumayyal ehs’ protest, Agent Crandall noved from
the IRS's St. Paul office to its Seattle office. As a
consequence, the Abumayyal ehs’ audit was transferred to Revenue
Agent Shawn Erickson. Agent Crandall prepared what the parties
describe as a “response” to the protest and faxed the response to
Agent Erickson for himto conplete the response and send it to
Appeals. We infer fromthe heavily redacted “Report Transmttal”
formletter that Agent Erickson subsequently sent to Appeals that
the response was a di scussion of the auditors’ basis for their

proposed adjustnents. Agent Crandall faxed the response to Agent
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Eri ckson on Decenber 30, 1997. Agent Crandall wote on the fax
cover sheet: “I apol ogize for the delay--m splaced the mail--I
put it in wong box.”

By January 8, 1998, the Appeals Ofice had received the
Abumayyal ehs’ case file, including Agent Erickson’s transmttal
|l etter, and had assi gned the Abumayyal ehs’ case to Appeal s
Oficer Sandra Wllians. Appeals Oficer WIlianms conducted a
“prelimnary review of the case on January 12, 1998. On or
about January 21, 1998, she mail ed the Abumayyal ehs a letter
stating that their case had been referred to Appeal s as
requested, that because her inventory of cases was “so | arge” she
woul d not be able to consider theirs right away but would start
their case and contact them “as soon as | can”, and that they
could wite to or call her at the address on the letter. On
January 22, 1998, she conducted a “prelimnary review of a
rel ated case she had received involving Cup Foods.

The I RS Appeals Ofice appears not to have done any work on
t he Abumayyal ehs’ case from January 22 through Septenber 1, 1998.
On Septenber 2, 1998, Appeals Oficer WIlians perfornmed four
hours of *“analysis” of the case. (Sonme of the entries in her
l og, including the entries that docunent these four hours of
work, are terse, but we see no reason to question them)

In conclusion, the third period contains instances of

significant IRS audit activity.



- 10 -

7. Sept enber 29, 1998, Through June 1999: The IRS Actively
Wrks on the Abumayyval ehs’ Adnmini strative Appeal

The Abumayyal ehs do not request interest abatenment for this
period. W describe the events of this period anyway in order to
gi ve a conpl ete background.

On Septenber 29, 1998, Appeals Oficer Wllianms mailed a
letter to the lawer for the Abumayyal ehs requesting their
consent to extend the periods of limtation on assessnent for tax
years 1993 through 1995 to Decenber 31, 1999. On Qctober 9,

1998, the Abumayyal ehs nmail ed the signed consent formback to the
Appeal s officer. She received it on Cctober 13, 1998, and sent
the I awer back a copy on or about October 14, 1998.

Appeals Oficer WIllianms performed about 25 hours of work on
t he Abumayyal ehs’ case during the three-nonth period of Novenber
1998 through January 1999. Sone of this work was preparing for
and participating in a teleconference with their |awer.

Appeals Oficer Wllianms’ work on the case from March 1
t hrough May 31, 1999, consisted of four telephone calls to
request information fromthe Abumayyal ehs’ accountant. On or
about June 24, 1999, the |awyer for the Abumayyal ehs provided the
requested information in a letter that is four pages |ong and has
five pages of attachnments. |In the letter, the | awer explained
that the information provided is “a result of sone fairly |engthy
di scussions with ny client and his accountant”. The IRS received

the letter on June 28, 1999.
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8. July Through Septenber 1999: The Fourth Period for Wich
t he Abumayyal ehs Request | nterest Abatenent

The Abumayyal ehs all ege that from July through Septenber
1999 the Appeals Ofice “performed no significant work”. They
request interest abatement for this period.

On July 25, 1999, Appeals Oficer WIlians spent eight hours
considering the letter fromthe Abumayyal ehs’ |awer. The record
does not show any other significant work on the appeal during
this period. This is the last period for which the Abumayyal ehs
request abatenent.

In conclusion, the fourth period contains instances of
significant IRS audit activity.

9. Epi | oque

The Abumayyal ehs do not request interest abatenent for any

of the foll ow ng peri ods.

a. The Adm nistrative Appeal Concl udes.

Appeals Oficer WIllianms spent several hours in each of the
next several nonths discussing the case with the Abunayyal ehs’
lawer. On June 22, 2000, the IRS issued the Abumayyal ehs a
deficiency notice for their 1993, 1994, and 1995 t axes.

b. The Parties Settle Their Underlyving Tax Di spute.

The Abumayyal ehs petitioned the Tax Court for
redetermnation of their deficiencies. They and the IRS settled
that case through a stipul ated decision on June 13, 2001. On

Septenber 3, 2001, the IRS assessed, for each of the years at
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i ssue, the agreed anount of tax, the agreed anount of penalties,
and interest conputed to June 29, 2001.

C. The Abumayval ehs Request I nterest Abatenent Fromthe
| RS and Then the Tax Court.

On May 13, 2004, the Abumayyal ehs requested that the IRS
abate interest for their 1993, 1994, and 1995 tax years
attributable to the four periods alleged above and for two
addi tional periods for which they now concede interest abatenent
is not warranted. The reason they gave for their request was:

We believe that this record [i.e., the IRS s alleged

del ays] reflects many mnisterial decisions by the

I nternal Revenue Service that lead [sic] to an overly

| engthy audit process and materially contributed the

[sic] interest that accrued in this case. Therefore,

abatenent of the interest for the follow ng periods

[the periods described above] is requested|.]

The Abumayyal ehs did not, however, identify any of these “many
m ni sterial decisions”. As discussed |ater, their reasoning
seens to be that inactivity as such is equival ent to ongoi ng
error or delay in performng a mnisterial act.

On May 11, 2007, the IRS issued a notice of determ nation
denying the interest-abatenent request on the ground that the IRS
“did not find any errors or delays on our part that nerit the
abatenent of interest” for any of the periods.

The Abumayyal ehs tinely filed a Tax Court petition for

review of the interest-abatenent determ nation. They lived in

M nnesota at the tine.
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Di scussi on

The parties agree that section 6404(e)(1) contains the
standard which the IRS should have used in making its interest-
abat enent determ nation. |t provides:

In the case of any assessnent of interest on--

(A) any deficiency attributable in whole or
in part to any error or delay by an officer or
enpl oyee of the Internal Revenue Service (acting
in his official capacity) in performng a
m ni sterial act, or

(B) any paynent of any tax described in
section 6212(a) [which includes incone tax] to the
extent that any error or delay in such paynent is
attributable to such officer or enployee being
erroneous or dilatory in performng a mnisterial
act,

the Secretary nay abate the assessnent of all or any

part of such interest for any period. For purposes of

t he preceding sentence, an error or delay shall be

taken into account only if no significant aspect of

such error or delay can be attributed to the taxpayer

invol ved, and after the Internal Revenue Service has

contacted the taxpayer in witing with respect to such

deficiency or paynent.
The parties do not express a view as to whether the errors and
del ays that the Abumayyal ehs all ege shoul d be eval uated under
subparagraph (A) or (B) or both. Both subparagraphs require that
there be an error, or delay, by the IRS in performng a
“mnisterial act”. Because the Abumayyal ehs have not asserted
and proven that there was any specific period over which the IRS

permtted interest to accunul ate by erring or delaying, we need
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not decide whether it is subparagraph (A) or subparagraph (B)
that applies.®
Section 6404(h) (1) provides:
The Tax Court shall have jurisdiction over any action
brought by a taxpayer who neets the requirenents
referred to in section 7430(c)(4)(A)(ii) to determ ne
whet her the Secretary's failure to abate interest under
this section was an abuse of discretion, and may order
an abatenent, if such action is brought within 180 days

after the date of the mailing of the Secretary's final
determ nation not to abate such interest.!”

We abate interest under section 6404(h)(1) only if the IRS s
deternm nation not to abate it was an abuse of discretion. See

Wodral v. Comm ssioner, 112 T.C 19, 23 (1999).

As we discussed earlier, the Abumayyal ehs all ege that during
each of the four periods for which they request abatenment the IRS
“performed no significant work”. The parties stipulated that
there were instances of I RS work during each period. W concl ude

that these instances of work are significant. Therefore, we have

The I RS asserts that the Abumayyal ehs caused sone del ays by
not pronptly providing information it requested and by not having
mai nt ai ned satisfactory records. W need not consider this
assertion because we deny interest abatenent on the alternate
ground that the Abumayyal ehs have not proven their allegations of
del ay.

"The Abumayyal ehs neet “the requirenents referred to in
section 7430(c)(4) (A (ii)”--which, for individuals, is a
net-worth limt--and filed the petition tinely.
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fully considered, and rejected, the Abumayyal ehs’ factual
contentions.?8
The Abumayyal ehs argue that the all eged absence of
significant I RS work during each of these four periods should be

treated as equivalent to an error or delay in a mnisterial act.?®

8\W recogni ze that a taxpayer could have difficulty in
determning the extent, if any, to which an apparent delay is
actually attributable to “behind-the-scenes” work by the |IRS.
See Jacobs v. Conm ssioner, T.C Menp. 2000-123. But the
Abumayyal ehs did not contend, in the alternative, that we should
abate interest for parts of the periods of alleged delay in which
the I RS has not shown continual work on their case.

Consequently, the IRS has not been put on notice that it would
have to show continual work (or justified delays), rather than
just exanples of work, in order to rebut the Abumayyal ehs’

al l egations. Mreover, nothing in the record indicates that the
| RS hi ndered the Abumayyal ehs in obtaining nmeani ngful judicial
review of its interest-abatenent determ nation by failing to
answer questions about what it had been doing or of why it had
not been doing anything for any period. The Abumayyal ehs may
sinply not have asked.

°The Abunmyyal ehs’ |egal argunent relies on the regulation
defining the statutory phrase “mnisterial act”, and, in the
alternative, challenges the validity of the regulation. See sec.
301. 6404-2T(b) (1), Tenporary Proced. & Adm n. Regs., 52 Fed. Reg.
30163 (Aug. 13, 1987).
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Because we have for each period rejected the prem se that the IRS
“performed no significant work”, the Abumayyal ehs’ | egal argunent
is noot, and we decline to consider its merits.

To reflect the foregoing,

Deci sion will be entered for

respondent.

1The Abumayyal ehs do not claimthat Agent Crandall’s | ate-
1997 m stake in the process of sending a fax to Agent Erickson
was an error or delay in a mnisterial act. Mreover, we do not
know what portion of the 42-day period between the IRS s receipt
of the Abumayyal ehs’ protest and Agent Crandall’s successful fax
of a draft response to Agent Erickson was attributable to Agent
Crandall’s error in handling the file, or whether the error
del ayed the ultimate resolution of the adm nistrative proceedi ng.
Therefore, we decline to address this m stake further.



