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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
THORNTON, Judge: Respondent deternined a $68, 494 defi ci ency
in petitioners’ 2001 Federal income tax. The issue for decision
is whether petitioners are taxable on a $211,916 distribution
from M. Ackerman’s nonqualified deferred conpensation plan. Al
section references are to the Internal Revenue Code in effect for

the year at issue.
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FI NDI NGS OF FACT

The parties have stipulated nost of the relevant facts,
whi ch we incorporate herein by this reference. Wen they filed
their petition, petitioners resided in Teaneck, New Jersey.

M. Ackerman was previously enployed in the New York office
of Rudolf Wl ff & Co., Inc. (enployer). M. Ackerman
participated in enployer’s nonqualified executive deferred
conpensation plan (plan). Pursuant to the plan’s governing
docunent, any plan paynents to enpl oyees were to be nade “net of
appl i cabl e taxes, including wage w thhol ding taxes.”

On or about June 30, 2000, enployer’s businesses were sold
to another entity. M. Ackerman was anong a few enpl oyees
retained tenporarily to assist in wapping up business in the New
York office. In return, he was entitled to receive a $120, 000
“redundancy paynent”, payable on term nation.

M. Ackerman’s 2001 Form W2, Wage and Tax Statenent (W2),
from enpl oyer shows taxable wages, tips, and other conpensation
totaling $331, 915.99, representing the $120, 000 “redundancy
paynent” and a $211, 296 plan distribution. The W2 shows only
$500 of Federal incone tax withheld. Enployer is no longer in
busi ness; petitioners have no contact address for enployer’s
successor or for any custodi an of enpl oyee records.

On their 2001 joint Form 1040, U.S. Individual Incone Tax

Return (Form 1040), petitioners included in gross incone “Wages,
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salaries, tips, etc.” of $331,916, as reported on the Form W 2.
To arrive at adjusted gross incone, petitioners deducted
$211,916; the typed-in explanation on |line 32 states only:
“income on which tax paid by enployer”. In the notice of
deficiency, respondent disallowed this deduction.

OPI NI ON

Petitioners contend that the 2001 Form W2 issued by
enployer is incorrect in that it does not reflect incone taxes
t hat enpl oyer withheld on petitioner’s plan distribution, as
required by the plan’s governing docunent.! Accordingly,
petitioners contend that they correctly deducted the anmount of
the plan distribution fromgross inconme on their 2001 joint
Federal income tax return.

Petitioners are m staken. The Code provi des no deduction
fromgross incone for the plan distribution. See secs. 61 and
62. Rather, it is fully includable in gross incone, and any
anmount withheld as tax would be allowable as a credit pursuant to

section 31. See oins v. Conm ssioner, T.C. Mnp. 1997-521,

affd. wi thout published opinion 151 F.3d 1029 (4th Cr. 1998).

! Petitioners contend that pursuant to sec. 6201(d),
respondent bears the burden of producing information to refute
petitioners’ claimthat enployer wthheld Federal incone taxes on
the plan distribution. Because our decision in this case does
not turn upon which party bears the burden of production or
proof, we need not address this contention.
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Petitioners have not explicitly clainmed that they should be
entitled to a section 31 credit for anmobunts enpl oyer purportedly
wi thheld on M. Ackerman’s plan distribution but failed to
report. But even if we were to construe petitioners’ clains
broadly to enconpass such an argunent, it would be an argunent
that this Court lacks jurisdiction to consider. The Court’s
jurisdiction in this case is limted to redeterm ning
petitioners’ deficiency, see sec. 6213(a), which the statute
requires to be determ ned “w thout regard to the credit under

section 31". Sec. 6211(b)(1); see Redcay v. Conm ssioner, 12

T.C. 806, 809-810 (1949); Porter v. Conm ssioner, T.C Meno.

1996-475; Joy v. Comm ssioner, T.C. Menp. 1991-543.

Petitioners do not dispute that M. Ackerman received at
| east a $211,916 plan distribution in 2001.2 Accordingly, we
sustain respondent’s determ nati on.

Petitioners contend alternatively that if enployer negl ected
to withhold Federal inconme tax on the plan distribution, then
only enployer is liable for the tax. For the reasons discussed
above, petitioners remain obligated to report their itens of
gross incone, notw thstandi ng enpl oyer’s paynent or nonpaynent of

wi t hhol di ng taxes thereon. See Goins v. Conm SSioner, supra.

2 |n fact, the inport of petitioners’ argunent seems to be
that $211,916 was the net plan distribution, after w thheld
taxes, and that the gross plan distribution was consi derably
hi gher. Respondent has not asserted any increased deficiency to
reflect any such higher anount of a gross plan distribution.
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In Iight of the foregoing,

Deci sion will be

entered for respondent.




