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R sent to P a notice of deficiency for 1999. P
filed a petition seeking to invoke the Court’s
jurisdiction to redetermne the deficiency and to
decide P s claimfor relief under sec. 6015(c), |I.RC
R noved to dismss for lack of jurisdiction on the
grounds (1) the notice of deficiency is invalid because
the underlying adjustnments constitute “partnership
itens” that are the subject of an ongoi ng partnershi p-
| evel proceeding in Federal District Court, and (2) P's
claimfor relief under sec. 6015(c), |I.R C.,
constitutes an “affected iteni that can be revi ewed
only after the partnership-level proceeding is
conpl et ed.

The parties agree that the notice of deficiency is
i nval id because the underlying adjustnents constitute
“partnership itens” that are the subject of an ongoing
part nership-level proceeding in Federal District Court.
P opposes dism ssal of his claimunder sec. 6015(c),
. R C
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Hel d: The Court lacks jurisdiction to review P s

claimfor relief under sec. 6015(c), |I.R C , because,
in the context of the TEFRA partnership proceeding, P's
claimfor relief fromjoint and several liability on a

joint return may be raised only after R has sent a
notice of conputational adjustnent follow ng the
conpl eti on of partnership-1evel proceedings.

John Mark Colvin, for petitioner.

Thomas D. G eenaway, for respondent.

OPI NI ON

COHEN, Judge: This case is before us on respondent’s notion
to dismss for lack of jurisdiction on the ground the notice of
deficiency is invalid and prohibited by section 6225. Unl ess
otherw se indicated, all section references are to the Internal
Revenue Code in effect for the year in issue.

Backgr ound

The parties stipulated certain facts solely for our action
on respondent’s notion to dismss for lack of jurisdiction.

Peter D. Adkison (petitioner) resided in Seattle, Washington, at
the tine that he filed his petition.

Petitioner filed a joint Federal inconme tax return for 1999
wi th his spouse, Cathleen S. Adkison. The Adkisons cl ai ned
deductions and | osses on their 1999 tax return in connection wth
their participation in a partnership known as Shavano Strategic

| nvest nent Fund, LLC (Shavano). Shavano engaged in a tax shelter
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transaction referred to as Bond Linked |Issue Premi um Structure or
BLI PS.

The Adki sons separated in Decenber 1999 and were divorced in
| ate 2001.

In 2002, in response to an Internal Revenue Service (IRS)
announcenent soliciting taxpayers to disclose their participation
in certain tax shelter transactions, the Adkisons inforned the
| RS that they participated in the BLIPS transaction through
Shavano during 1999. During 2003, the I RS began an exam nati on
of the Adkisons’ 1999 tax return.

In 2004, petitioner submtted to the IRS an election to
participate in a settlenent programpertaining to the Shavano tax
shelter transaction. Although the parties attenpted to draft a
final closing agreenent with regard to petitioner’s tax liability
for 1999, the negotiations failed when petitioner requested that
t he cl osing agreenent include | anguage stating that petitioner
was entitled to relief pursuant to section 6015(c), which
provi des that taxpayers filing a joint return may seek an
allocation of the tax liability associated with the return. In
Cct ober 2004, petitioner remtted to the IRS $2.5 million to be
posted as a cash bond against his tax liability for 1999.

On Decenber 21, 2004, respondent sent a Notice of Final
Partnershi p Adm nistrative Adjustnent (FPAA) to Shavano for its

t axabl e year ended Decenber 21, 1999. In May 2005, a partner
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other than the tax matters partner of Shavano filed a petition
for readjustnment with the U.S. District Court for the Northern
District of California (D strict Court case).

On June 9, 2005, petitioner submtted to the IRS a Form
8857, Request for Innocent Spouse Relief, seeking relief from
joint and several liability on the joint return he filed for the
taxabl e year 1999. Petitioner requested that the full amount of
the tax due for 1999 be allocated in equal shares to himand to
Cat hl een Adki son pursuant to section 6015(c). Petitioner has not
received a notice of determnation fromthe IRS with regard to
hi s Form 8857.

On Novenber 10, 2005, respondent sent a joint notice of
deficiency for 1999 to petitioner and Cathl een Adki son.

The deficiency of $5,837,482 set forth in the notice is
attributable to the follow ng adjustnents related to the

Adki sons’ participation in Shavano: (1) The disall owance of a
capital loss of $27,213,056; (2) the disall owance of a
partnership | oss of $184,822; and (3) a reduction of item zed
deductions (investnent interest expense) of $812,327. The notice
of deficiency includes an expl anation that respondent nmade a
nunber of alternative determ nations including a determ nation

t hat Shavano was a sham and/ or Shavano was forned solely for the

pur poses of tax avoi dance.
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On February 6, 2006, petitioner filed a petition with the
Court. Petitioner asserted in the petition that he was invoking
the Court’s jurisdiction (1) to redeterm ne the deficiency under
section 6213(a) and (2) to review respondent’s failure to respond
to petitioner’s request for an allocation of his tax liability
for 1999 under section 6015(c).

On Decenber 15, 2006, respondent filed a notion to dismss
for lack of jurisdiction asserting that the notice of deficiency
is invalid because the adjustnments therein constitute “affected
itens” that are dependent upon the conpletion of partnership-
| evel proceedings in the District Court case. Secs. 6221, 6225,
6230(a)(2). Respondent further asserts that petitioner submtted
his claimfor relief under section 6015(c) prenmaturely insofar as
t he partnership-level proceedi ngs have not been conpl eted, and,
in any event, respondent did not “assert” a deficiency against
petitioner within the nmeani ng of section 6015(e)(1).

Petitioner agrees that the Court |acks jurisdiction in this
case to redeterm ne a deficiency pursuant to section 6213(a)
because the notice of deficiency is invalid. Petitioner
mai nt ai ns, however, that he is an “individual against whom a
deficiency has been asserted” within the neaning of section
6015(e) (1), and, therefore, he properly invoked the Court’s
jurisdiction to review his claimfor relief under section

6015(c).
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Di scussi on

The Tax Court is a court of limted jurisdiction, and we may
exercise our jurisdiction only to the extent provided by

Congress. See sec. 7442; see also GAF Corp. & Subs. v.

Comm ssioner, 114 T.C 519, 521 (2000). The jurisdictional

dispute in this case requires an exam nation of the

interrel ationship between the Court’s jurisdiction to review a
claimfor relief fromjoint and several liability on a joint
return under section 6015 and the Court’s jurisdiction under the
uni fied partnership audit and litigation procedures contained in
sections 6221 through 6234. See Tax Equity and Fi scal
Responsibility Act of 1982 (TEFRA), Pub. L. 97-248, sec. 402(a),
96 Stat. 648.

Secti on 6015

Section 6013(d)(3) provides that, if a husband and wfe file

a joint Federal income tax return, “the tax shall be conputed on
the aggregate incone and the liability with respect to the tax
shall be joint and several.” However, section 6015(a) provides
that, notw thstanding section 6013(d)(3), an individual who has
made a joint return may elect to seek relief fromjoint and
several liability on such return. For a detailed discussion of
the legislative history of section 6015 (and its predecessor

section 6013(e)), see Cheshire v. Conmm ssioner, 115 T.C. 183,

188- 189 (2000), affd. 282 F.3d 326 (5th Gr. 2002).
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Congress vested the Tax Court with jurisdiction to review a
taxpayer’s election to claimrelief fromjoint and several
l[tability on a joint return under various circunstances. See

King v. Conmm ssioner, 115 T.C. 118, 121-122 (2000); Corson V.

Comm ssioner, 114 T.C 354, 363-364 (2000). A taxpayer may seek

relief fromjoint and several liability on a joint return by
raising the matter as an affirmative defense in a petition for
redetermnation filed in response to a notice of deficiency under

section 6213(a). See Butler v. Conm ssioner, 114 T.C 276, 287-

288 (2000). In addition, a taxpayer may file with the Court a
so-cal l ed stand-al one petition seeking relief fromjoint and
several liability on a joint returnif (1) the Conm ssioner
issues a final determnation |etter denying the taxpayer’s claim
for such relief or (2) the Comm ssioner has failed to rule on the
taxpayer’s claimfor relief within 6 nonths of its filing. See

sec. 6015(e)(1); Mra v. Conmm ssioner, 117 T.C 279 (2001);

Corson v. Conm ssioner, supra at 363. A taxpayer also may

request relief fromjoint and several liability on a joint return
in a petition for review of a lien or |levy action. See secs.
6320(c), 6330(c)(2) (A (i).

TEFRA Partnership Provisions

The proper tax treatnent of any partnership itemgenerally
is determned at the partnership |evel pursuant to the TEFRA

partnership provisions. The TEFRA procedures apply with respect
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to all taxable years of a partnership beginning after

Septenber 3, 1982. Sparks v. Comm ssioner, 87 T.C 1279, 1284

(1986); Maxwell v. Conm ssioner, 87 T.C 783, 789 (1986). A

partnership itemis any itemrequired to be taken into account
for the partnership’ s taxable year under any provision of
subtitle A to the extent regul ations prescribed by the Secretary
provi de that, for purposes of subtitle A such itemis nore
appropriately determned at the partnership |level than at the
partner level. Sec. 6231(a)(3). Partnership itens normally
i ncl ude each partner’s proportionate share of the partnership’ s
aggregate itens of incone, gain, |oss, deduction, or credit.
Sec. 301.6231(a)(3)-1(a)(1)(i), Proced. & Adm n. Regs.
Partnership itens are distinguished fromaffected itens,
which are defined in section 6231(a)(5) as any itemto the extent

such itemis affected by a partnership item \Wite v.

Comm ssioner, 95 T.C. 209, 211 (1990). The first type of
affected itemis purely a conputational adjustnent nmade to record
the change in a partner’s tax liability resulting fromthe proper
treatnment of partnership itens. Sec. 6231(a)(6); Wite v.

Comm ssi oner, supra at 211. Once the decision in a partnership-

| evel proceeding is final, the Comm ssioner is permtted to
assess a conputational adjustnment against a partner wthout

issuing a notice of deficiency. Secs. 6225, 6230(a)(1); N.CF
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Enerqy Partners v. Conm ssioner, 89 T.C 741, 744 (1987); Naxwell

v. Conm ssioner, supra at 792 n.7.

The second type of affected itemis an adjustnent to a
partner’s tax liability to reflect the proper treatnent of a
partnership itemthat is dependent upon factual determ nations to

be made at the individual partner level. NCF. Energy Partners

v. Conm ssioner, supra at 744. Section 6230(a)(2)(A) (i) provides

that the normal deficiency procedures apply to those affected
itens that require partner-|level determ nations. See N C F.

Energy Partners v. Commi ssioner, supra at 743-744; see al so

Crowell v. Comm ssioner, 102 T.C. 683, 689 (1994). A wvalid

notice of deficiency concerning an affected itemgenerally is
dependent upon a final decision in the underlying partnership-

| evel proceeding. Sec. 6225(a); GAF Corp. & Subs. v.

Conmmi ssi oner, supra at 526 (citing Dubin v. Conmm ssioner, 99 T.C.

325, 328 (1992)); see Crowell v. Conmm ssioner, supra at 694-695.

In 1997, Congress passed the Taxpayer Relief Act of 1997,
Pub. L. 105-34, sec. 1237(a) and (b), 111 Stat. 1025, anendi ng
the TEFRA provisions to add specific rules that are applicable
when the spouse of a partner seeks relief fromjoint and several
l[tability on a joint tax return. As discussed in detail bel ow,
the new provisions, set forth in section 6230(a)(3) and
6230(c) (5), prescribe the procedures under which a spouse of a

partner seeking relief under section 6015 may rai se such a claim
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either in a deficiency proceeding or in a refund suit. Section
6230(a)(3) and 6230(c)(5) is effective as if included in TEFRA as
originally enacted. See Taxpayer Relief Act of 1997, sec.
1237(d), 111 Stat. 1026.
Section 6230(a)(3)(A) provides in part:

SEC. 6230(a). Coordination Wth Deficiency
Pr oceedi ngs. - -

* * * * * * *

(3) Special rule in case of assertion by
partner’s spouse of innocent spouse relief.--

(A) Notwi t hstandi ng section 6404(b), if
t he spouse of a partner asserts that section
6013(e) applies with respect to a liability
that is attributable to any adjustnent to a
partnership item* * * then such spouse may
file wwth the Secretary within 60 days after
the notice of conputational adjustnent is
mai |l ed to the spouse a request for abatenent
of the assessnent specified in such notice.
Upon recei pt of such request, the Secretary
shal | abate the assessnent. Any reassessnent
of the tax wth respect to which an abat enent
i s made under this subparagraph shall be
subj ect to the deficiency procedures
prescribed by subchapter B. * * *

To sunmari ze, section 6230(a)(3)(A) provides that, after the
Comm ssi oner has issued to the spouse of a partner a notice of
conmput ati onal adjustment follow ng the conpletion of a

part nershi p-1evel proceeding, the Conm ssioner, upon the request
of the spouse, nust abate the underlying assessnent to permt the
spouse to assert a claimfor relief fromjoint and several

liability pursuant to the deficiency procedures of subchapter B
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In addition to the deficiency procedures descri bed above,
section 6230(c)(5) provides in pertinent part:

SEC. 6230(c). Cdains Arising Qut of Erroneous
Conmput ations, Etc.--

* * * * * * *

(5) Rules for seeking innocent spouse
relief.--

(A) I'n general.--The spouse of a partner
may file a claimfor refund on the ground
that the Secretary failed to relieve the
spouse under section 6015 froma liability
that is attributable to an adjustnent to a
partnership item (including any liability for
any penalties, additions to tax, or
addi tional anounts relating to such
adj ust nent) .

(B) Time for filing claim--Any claim
under subparagraph (A) shall be filed within
6 months after the day on which the Secretary
mails to the spouse the notice of
conput ational adjustnent referred to in
subsection (a)(3)(A).
In sum section 6230(c)(5)(A) and (B) provides that the spouse of
a partner may file a claimfor relief froma tax liability
attributable to an adjustnent to a partnership itemwthin
6 nonths after the Comm ssioner has nmailed to the spouse a notice
of conputational adjustnent. |In connection with these
provi sions, section 6230(c)(5)(C provides that, if the
Commi ssioner disallows the spouse’s claimfor relief under
section 6015, the spouse nmay bring a refund suit within the

period specified in section 6230(c)(3) (which in turn refers to

section 6532 relating to periods of limtations on refund suits).
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Section 6015(Qg)(3) provides that no credit or refund shall be
allowed in respect of a claimfor relief under section 6015(c)--
t he provision on which petitioner relies.

When section 6230(a)(3) and (c)(5) was originally enacted in
1997, both provisions contained express references to section
6013(e). One year | ater, however, Congress added new section
6015 to the Internal Revenue Code and made conform ng anendnments
striking section 6013(e) and replacing the reference to section
6013(e) appearing in section 6230(c)(5) (A with a reference to
section 6015. See IRS Restructuring and Reform Act of 1998, Pub.
L. 105-206, sec. 3201(a), (e)(1) and (2), 112 Stat. 740. By al
appear ances, Congress sinply overl ooked the reference to section
6013(e) contained in section 6230(a)(3)(A) and failed to nmake a
conform ng anendnent to that section. |In any event, both
provi sions reflect congressional intent that the spouse of a
partner may initiate a claimfor relief fromjoint and several
liability attributable to an adjustnment of a partnership item
only after the Comm ssioner issues to the spouse a notice of
conmput ati onal adjustment follow ng the conpletion of a
partnership-1evel proceeding.

Wth the foregoing as background, we return to the parties’

cont enti ons.
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The Affected Itens Notice of Deficiency

The Court’s jurisdiction to redeterm ne a deficiency
attributable to an affected itemis dependent upon a valid
(affected itenms) notice of deficiency and a tinely filed

petition. Crowell v. Conmm ssioner, 102 T.C. at 694. The record

reflects, and the parties agree, that the adjustnents set forth
in the notice of deficiency are attributable to adjustnents to
partnership itenms. Those partnership itens are the subject of

t he partnership-level proceeding that is pending before the
District Court. Under the circunstances, it follows that the
notice of deficiency is invalid, and it is insufficient to permt
petitioners to invoke the Court’s jurisdiction to redeterm ne a

deficiency under section 6213(a). GAF Corp. & Subs. v.

Conmi ssioner, 114 T.C. at 528; Maxwell v. Conm ssioner, 87 T.C

at 788, 793.

Secti on 6015

Al t hough petitioner may not invoke the Court’s jurisdiction
under section 6213(a), the petition includes allegations that
petitioner is entitled to relief fromjoint and several liability
on a joint return under section 6015. Respondent maintains that
the Court lacks jurisdiction to review petitioner’s claimfor
relief under section 6015 because (1) the notice of deficiency
upon which the petition is based is invalid and (2) petitioner’s

entitlenment to relief under section 6015 is an affected itemthat
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may be adjudicated only following a final decision in the rel ated
partnershi p-1evel proceeding. Respondent relies primrily on

Life Care Crtys. of Am v. Comm ssioner, T.C. Mno. 1997-95, and

Mann- Howard v. Commi ssioner, T.C Meno. 1992-537, for the

proposition that the spouse of a partner nust prosecute a claim
for relief under section 6015 in an affected itens proceeding.

Petitioner asserts that various devel opnents in this case,
including the parties’ attenpt to settle petitioner’s tax
liability for 1999, and eventually the issuance of both the FPAA
and the invalid notice of deficiency, denonstrate that respondent
“asserted” a deficiency against himw thin the neaning of section
6015(e)(1)(A). As petitioner sees it, his petitionis a valid
stand-al one petition for relief under section 6015(e).

Taki ng into account the ongoi ng partnership-1evel
proceedi ng, we concl ude that respondent has not “asserted” a
deficiency against petitioner within the neaning of section
6015(e)(1)(A). As explained below, petitioner’s claimfor relief
under section 6015 is premature and will not crystallize into a
justiciable case or controversy until the underlying partnership-
| evel proceeding is final and respondent has issued to petitioner
a notice of conputational adjustnent.

The question of when the Court may exercise jurisdiction to
review a claimfor relief fromjoint and several liability on a

joint return in the context of a TEFRA partnership proceeding is
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not a new one. I n cases such as Dynam ¢ Enerqy, Inc. v.

Commi ssioner, 98 T.C 48 (1992), and Marthinuss v. Conm Sssioner,

T.C. Meno. 1995-58, the Court indicated that the spouse of a
partner is not entitled to an adjudication of his or her
entitlement to relief fromjoint and several liability on a joint
return in a partnership-level proceeding. Further, in cases such

as Life Care Cntys. of Am v. Conm ssioner, supra, and Munn-

Howard v. Commi ssioner, supra, the Court indicated that the

spouse of a partner normally would be able to prosecute a claim
for relief fromjoint and several liability on a joint return in
response to an affected itens notice of deficiency issued after

the conpl etion of partnership-I|evel proceedings.

As previously discussed, Congress prescribed specific
procedures for purposes of TEFRA partnership actions under which
the spouse of a partner is permtted to obtain an adjudication of
aclaimfor relief fromjoint and several liability on a joint
return. Section 6230(a)(3), which refers to section 6013(e) (now
stricken), provides a renedy in the formof a deficiency
proceedi ng, whereas section 6230(c)(5) provides an alternative
remedy in the formof a refund action. Significantly, in either
case, the spouse of a partner may assert a claimfor relief from
joint and several liability only after the Comm ssioner has
i ssued to the spouse a notice of conputational adjustnent.

However, the Conm ssioner may issue a notice of conputational
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adjustnent to a partner (or the spouse of a partner) only
follow ng the conpletion of proceedings at the partnership |evel.
Sec. 6225.

Consistent with the foregoing, the Court has exercised its
jurisdiction to review stand-al one petitions filed with the Court
pursuant to section 6015 after the Conm ssioner issued to the
spouse of a partner a notice of conputational adjustnent. See

Mora v. Conm ssioner, 117 T.C. 279 (2001); Abelein v.

Conmi ssioner, T.C. Menp. 2004-274.

Consistent with the precedi ng di scussion, we concl ude that
petitioner is not a person agai nst whom a defici ency has been
asserted within the nmeaning of section 6015(e)(1). The related
partnershi p-1evel proceedi ngs have not been conpl eted, and
respondent has not had the occasion to issue to petitioner either
a notice of conputational adjustnent or a valid affected itens
notice of deficiency. Until one of those events occurs, or
respondent institutes a collection action under sections 6320
and/ or 6330, petitioner’s claimfor relief under section 6015 is
premature, and the Court |acks jurisdiction to consider it.

Because the Court |acks jurisdiction over the petition in
this case, respondent’s notion to dismss for |ack of

jurisdiction wll be granted.



To reflect the foregoing,

An order of dism ssal for |ack

of jurisdiction will be entered

granting respondent’s notion to

dism ss for lack of jurisdiction.




