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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 of the Internal Revenue Code in effect
at the tine the petition was filed.! The decision to be entered
is not reviewable by any other court, and this opinion should not

be cited as authority.

lUnl ess ot herwi se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
year in issue.
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Respondent determ ned a deficiency in petitioners’ Federal
income tax for 2001 in the anmount of $8, 388.10. The deficiency
is attributable to the 10-percent additional tax under section
72(t) for an early distribution froma qualified retirenent plan.
The sole issue, therefore, is whether petitioners are liable
under section 72(t). The distribution was from petitioner Basman
Ahmad’s (M. Ahmad) qualified retirenment plan.

Sonme of the facts were stipulated and are incorporated
herein. At the tine the petition was filed, petitioners resided
in Barstow, California.

In 1984, M. Ahmad, a native of Jordan, noved to the United
States where he received a bachelor’s degree in civil engineering
fromthe University of Toledo in 1990. Follow ng graduation, M.
Ahmad was enpl oyed as a civil engineer by the Chio Departnent of
Transportation. During his nearly 11 years of service, M. Ahnmad
accunul at ed over $83,000 in the GChio Public Enpl oyees Retirenent
System (PERS). M. Ahnmad married his first wife, Amal Ahmad (Ms.
Ahmad) in 1991. The couple lived at 3518 Angol a Road (Angol a
Road property), Toledo, Chio, for the duration of their marriage.
According to petitioners, the residence was titled in the nane of
M. Ahnmad’s brother, Basem Sulieman (M. Sulieman), because M.
Sul i eman had provi ded the purchase price.

In 1997, M. Ahnmad received a master’s degree and began to

pursue a Ph.D. in civil engineering at the University of Tol edo.
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M. Ahmad was enrolled in the programuntil 2002, when the
university notified himthat he had not passed a witten
exam nati on

In 1998, Ms. Ahmad obtained a divorce fromM. Ahmad in a
Jordanian court. M. Ahmad married his second w fe, Khitam
Amerneh, in 1999, and petitioners had their first child in
February 2000. In Novenber 2000, Ms. Ahmad was granted a divorce
in the United States by the Court of Common Pleas in Lucas
County, Chio (Court of Comon Pleas). The Court of Common Pl eas
awar ded Ms. Ahmad al i nony and found that the Angol a Road property
and M. Ahnmad’s PERS pension constituted marital property subject
to division. The divorce decree does not indicate that the Court
of Common Pl eas considered the fact that M. Ahnmad had a new w fe
and child to support. During the divorce proceedings, a |ender
forecl osed on a nortgage attached to the Angol a Road property,
and M. Ahnmad eventually | ost the property.

Petitioners noved to California in 2000, where M. Ahmad has
since worked for the California Departnent of Transportation.
M. Ahnad testified that in 2001 he worked 8 hours per day and
earned over $50,000. |In 2001, an early distribution of $83, 881
was received by M. Ahmad from his PERS pension. M. Ahmad w red
the distribution proceeds, after $16, 776 of Federal income tax
was W thheld, to M. Sulieman to reinburse himfor the | oss from

the foreclosure of the Angol a Road property.
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On their joint Federal inconme tax return for 2001,
petitioners reported as gross income the $83,881 retirenent
distribution. Petitioners included with their 2001 tax return
Form 5329, Additional Taxes on Qualified Plans (Including | RAs),
and O her Tax-Favored Accounts, on which they listed the $83, 881
retirement plan distribution but elected on Form 5329 that the
di stribution was not subject to the early w thdrawal tax under
section 72(t). Respondent, in the notice of deficiency,
determ ned that the $83,881 early distribution was subject to the
addi tional tax under section 72(t) and determ ned a deficiency of
$8, 388.

Section 72(t) inposes a 10-percent additional tax on early
distributions froma qualified retirenment plan. Paragraph (1)
provides in relevant part:

(1) Inposition of additional tax.—If any taxpayer
recei ves any anmount froma qualified retirenent plan (as
defined in section 4974(c)), the taxpayer’s tax under this
chapter for the taxable year in which such amount is
recei ved shall be increased by an amobunt equal to 10 percent
of the portion of such ampunt which is includable in gross
i ncone.

The 10-percent additional tax, however, does not apply to
certain distributions. Section 72(t)(2) excepts distributions
fromthe additional tax if the distributions are made: (1) To an

enpl oyee age 59-1/2 or older; (2) to a beneficiary (or to the

estate of the enployee) on or after the death of the enpl oyee;



- 5 -

(3) on account of the enployee’'s disability; (4) as part of a
series of substantially equal periodic paynents made for life;
(5) to an enployee after separation fromservice after attainnent
of age 55; (6) as dividends paid with respect to corporate stock
described in section 404(k); (7) to an enpl oyee for nedical care;
or (8 to an alternate payee pursuant to a qualified donestic

rel ati ons order.

Petitioners contend they do not owe the section 72(t)
additional tax for four reasons:

(1) The divorce settlenent in 2000 caused financial and
enoti onal hardshi p.

(2) M. Ahmad suffers fromfibronyalgia (a rheumatic
condition) and chronic fatigue syndrone.

(3) M. Ahmad was enrolled as a student at the University
of Tol edo in 2001.

(4) The divorce court considered M. Ahmad’s PERS pension as
marital property and subject to division.

As to the first argunent, petitioners contend that they are
not liable for the 10-percent addition to tax because M. Ahnad
experienced financial and enotional hardship due to the Court of
Common Pleas’ ignoring his neww fe and child in its order. This
Court has repeatedly held that we are bound by the specific
restrictions contained in section 72(t)(2). See, e.g., dark v.

Comm ssioner, 101 T.C 215, 224-225 (1993); Vorwald v.
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Conmi ssioner, T.C Meno. 1997-15. General financial or enotional

hardship is not an exception fromthe section 72(t) additional
tax on early retirenent plan distributions. Mlner v.

Comm ssioner, T.C Meno. 2004-111. Although the divorce

settlement may have been difficult for M. Ahnmad, genera
hardship is not one of the enunerated exceptions in section
72(t)(2).

Petitioners also assert that they are not |liable for the
section 72(t) penalty because M. Ahmad suffers fromfibronyal gia
and chronic fatigue syndronme. Distributions attributable to a
disability within the neaning of section 72(m(7) are exenpted
fromthe 10-percent penalty. Sec. 72(t)(2)(A)(iii); Meyer v.

Comm ssioner, T.C Meno. 2003-12. Under section 72(m(7), an

i ndi vidual shall be considered to be disabled if he is unable to
engage in any substantial gainful activity by reason of any
medi cal | y determ nabl e physical or nental inpairnment that can be
expected to result in death or to be of |ong-continued and
indefinite duration. Wether the inpairnent constitutes a
disability is to be determined with reference to all facts in the
case. Sec. 1.72-17A(f)(2), Incone Tax Regs.

M. Ahnad testified that he was enpl oyed by the State of
California in 2001 and regul arly worked 8-hour days. Hi s clained
disabilities evidently did not prevent himfromengaging in a

gai nful activity in 2001. Moreover, M. Ahnad wired the proceeds
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fromthe early distribution to M. Sulieman to reinburse himfor
| osses associated with the Angola Road property. There is no
evidence in the record that suggests the early distribution was
attributable to M. Ahnmad’'s afflictions. Accordingly, the
exception in section 72(t)(2)(A(iii) offers no relief to
petitioners.

Petitioners also maintain that the section 72(t) penalty is
i nappl i cabl e because M. Ahnmad was a student at the University of
Tol edo in 2001. Under section 72(t)(2)(E), the 10-percent
addition to tax does not apply to distributions fromindividual
retirement plans for higher education expenses. An individual
retirement plan is an individual retirenment account (I RA) or an
i ndividual retirenment annuity. Sec. 7701(a)(37). 1In this case,
M. Ahmad received an early distribution fromthe Onhi o PERS,
which is a “qualified retirenment plan” under section 4974(c).

Freese v. Commi ssioner, T.C Meno. 1996-224. Since M. Ahmad

received his distribution froma qualified retirenent plan rather
than an individual retirement plan, the section 72(t)(2)(E)
exception is unavail able to petitioners.

Finally, petitioners argue that the section 72(t) penalty
shoul d be wai ved because M. Ahnmad’'s PERS pension was consi dered
marital property by the Court of Common Pleas. Paynents to
al ternate payees pursuant to a qualified donestic relations order

are not subject to the section 72(t) addition to tax. Sec.
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72(t)(2)(C. Section 402(e)(1)(A) provides that an “alternate
payee” who is the spouse or forner spouse of the plan participant
shall be treated as the distributee of any distribution or
paynment made to the “alternate payee” under a “qualified donestic
relations order” as defined in section 414(p). Thus, section
402(e)(1)(A) treats the alternate payee as the distributee, and
the alternate payee wll be taxable on the distribution. Here,
the marital settlenment agreenent is not a qualified donestic
relations order and does not designate an alternate payee.
Furthernore, the distribution in question is a distribution to
M. Ahmad hinself, the plan participant. As the settlenent
agreenent is not a qualified donestic order, and M. Ahnad is not
an alternate payee, the exception in section 72(t)(2)(C is
i nappl i cabl e.

In light of the foregoing, the Court holds that petitioners
are |liable for the 10-percent additional tax inposed under
section 72(t).

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




