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COHEN, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed. Pursuant to section 7463(b), the
decision to be entered is not reviewable by any other court, and
this opinion shall not be treated as precedent for any other
case. Unless otherwi se indicated, all section references are to

the Internal Revenue Code in effect for the years in issue, and
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all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

Respondent determ ned deficiencies of $30,580 and $39, 148 in
petitioner’s Federal incone taxes for 2004 and 2005,
respectively. Respondent al so determ ned section 6662(a)
penal ties of $6,116 and $7, 829.60 for 2004 and 2005,
respectively. After concessions, the issues for decision are
whet her petitioner received unreported interest inconme, whether
she is entitled to item zed deductions or rental |oss deductions
beyond t hose conceded by respondent, whether she is entitled to
exenptions for dependents not conceded by respondent, and whet her
she is |iable for the accuracy-rel ated penalties.

Backgr ound

Petitioner resided in California at the tinme her petition
was filed. During 2004 and 2005, petitioner worked full tine as
a licensed nurse, primarily working the night shift at various
hospi tal s.

During the years in issue, petitioner had an ownership
interest in a 12-unit residential property. Ten of the units
were rented or available for rent. Petitioner and sone of her
relatives occupied part of the property as their residence.
Petitioner actively participated in managenent of the property

but was not a real estate professional during 2004 or 2005.
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On her Form 1040, U.S. Individual Income Tax Return, for
2004, petitioner clainmed four dependents, including her child,
two uncles, and a niece. On her Form 1040 for 2005, petitioner
cl ai med si x dependents, including her child, two uncles, a niece,
and two unidentified persons. One of the uncles clained as a
dependent on both returns filed his own Federal incone tax return
for 2004 on which he clainmed a personal exenption, an earned
incone credit, and a refund. Respondent has conceded
petitioner’s clainms with respect to her child but disputes the
addi tional dependent exenptions clained for the uncles, niece,
and unidentified persons.

On her Forns 1040 for 2004 and 2005, petitioner reported,
respectively, wages of $112,413 and $178, 102 and deducted rental
| osses of $87,624 and $123,877. During the proceedings in this
case, she reduced her clainmed rental expenses from $117,212 to
$108, 137 for 2004 and from $123,877 to $104, 378 for 2005.
Petitioner failed to report a State inconme tax refund received in
2004, and the parties have now agreed that she nust include in
i ncone the amount of $660 for that year. She failed to report
$136 and $116 in interest income on an account jointly maintained
wi th her brother during 2004 and 2005, respectively. Petitioner
has conceded that she failed to report $17,936 in rental incone

in 2005.
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Respondent has conceded that petitioner is entitled to
deduct nortgage interest of $18,554 for 2004, has all owed
conparabl e nortgage interest clainmed in 2005, and has conceded an
addi tional $20,000 per year in other rental expenses, including
estimated depreciation. In nmaking the concessions, respondent
considered petitioner’s personal use of a portion of the property
and the probability that her coowner paid sonme of the expenses.

On her tax returns, petitioner clainmed item zed deductions
i ncl udi ng unrei mbursed enpl oyee busi ness expenses of $18,341 in
2004 and $15,767 in 2005. The cl ai med enpl oyee busi ness expenses
consi sted of vehicle expenses for which she failed to maintain
cont enpor aneous records or other neans of substantiation required
by section 274(d). Respondent has conceded that petitioner is
entitled to deduct $4,000 in enpl oyee busi ness expenses for each
year.

Procedural WMatters

Because petitioner failed to produce docunments or answer
questions during the exam nation of her returns for 2004 and
2005, separate notices of deficiency were sent to her determ ning
unreported inconme and disallow ng clainmed exenptions and
deductions. On June 18, 2007, she filed a petition in which she
el ected to have this case conducted under the small tax case
procedures established pursuant to section 7463. She requested

Los Angeles, California, as the place of trial.
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By notice served April 4, 2008, this case was set for trial
in Los Angel es on Septenber 8, 2008. Petitioner failed to appear
for trial on Septenber 8, and counsel for respondent appeared and
filed a notion to dismss the case for |lack of prosecution. The
nmotion recounted petitioner’s failure to respond to
correspondence and phone calls fromrespondent’s counsel in
attenpts to resolve this case or prepare it for trial. The Court
ordered petitioner to show cause why the case should not be
di sm ssed. On Decenber 10, 2008, petitioner’s response to order
to show cause was filed. In her response, petitioner attributed
her failure to appear for trial to donmestic difficulties. She
represented that she had retained the services of Wlfred I. Aka
to help her present the information that woul d support her
position. The Court’s order to show cause was di scharged, and
the case was returned to the general docket for trial or other
di sposi tion.

By notice served January 2, 2009, this case was set for
trial in Los Angeles on June 1, 2009. On April 17, 2009,
respondent filed a notion for an order to show cause pursuant to
Rul e 91(f), setting forth petitioner’s continuing failure to
respond to communi cations fromrespondent. Attached to
respondent’s notion was a proposed stipulation and a series of
exhibits. Petitioner was ordered to show cause by May 6, 2009,

why the matters set forth in the proposed stipulation attached to
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respondent’s notion should not be deened stipulated. Petitioner
failed to respond, the order to show cause was nmade absolute, and
the facts and evidence set forth in respondent’s proposed
stipulation were deened established for purposes of this case.

The case was called for trial on June 1 and recalled on June
2, 2009. Petitioner orally noved for a continuance, which was
grant ed over respondent’s objection. The case was then set for
trial during the trial session comrencing on July 20, 2009, in
Los Angeles. On July 14, 2009, WIlfred |I. Aka entered his
appearance as counsel of record. He had been involved with the
issues in the case, however, by at |east Decenber 2008 accordi ng
to petitioner’s response to the Court’s first order to show
cause.

When the case was called for trial on July 20, 2009,
petitioner had neither executed a stipulation of facts nor noved
to be relieved of the deened stipulations. Petitioner testified
at trial, and certain docunents were received in evidence. The
trial was conducted consistent wth section 7463(a) and Rul e
174(b), in that the Federal Rules of Evidence were not appli ed.
Leadi ng questions were permtted. |In part because of the smal
case designation, respondent’s counsel consented to w thdrawal of
one of the itens previously deened stipul at ed.

At the conclusion of trial, petitioner sought to revoke her

el ection of small case procedures nade when the petition was
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filed and applied in the two prior trial settings. The Court
ruled that the request to revoke the election was untinely. The
only issues in this case are routine and factual. There is no
reason to discontinue the proceedi ngs conducted pursuant to
petitioner’s election and followed through trial by the parties
and the Court. See sec. 7463(d); Rule 171(c).

Also at the conclusion of trial, the Court commented on the
unsati sfactory state of the record and suggested that the parties
meet in an attenpt to exchange additional information and resolve
additional issues. The parties were ordered to report on any
progress within 30 days and were given options concerning
posttrial briefs. Petitioner did not conply with the Court’s
suggestion and instead filed a brief that ignored evidence in the
record and argued facts that were contradicted or not supported
by evidence in the record. She declined respondent’s offer to
i nterview her claimed dependents. Respondent in a posttrial
brief nonethel ess made the concessions nenti oned above.

Di scussi on

CGenerally, petitioner has the burden of proving that the
determnations in the notices of deficiency are erroneous. See

Rul e 142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933).

Petitioner has not satisfied the conditions for shifting the
burden of proof to respondent under section 7491(a) because she

did not conply with the requirenments to substantiate deducti ons,
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did not maintain all required records, and did not cooperate with
reasonabl e requests for information, docunents, neetings, and
interviews. See sec. 7491(a)(2).

The only unreported incone itemremaining in dispute is the
interest on a joint bank account, which petitioner admtted
receiving. She argues, through her counsel, that she was not
required to report that interest incone because her brother
reported it on his returns, but she testified that she does not
know whet her her brother reported it. Petitioner’s argunment with
respect to this itemis contrary to her testinony and is
unavai ling. She must include in her income $136 for 2004 and
$116 for 2005. See sec. 61(a)(4).

Petitioner failed to provide any docunentary evi dence or
specific testinony that she provided nore than half of the
support for her uncles and her niece or any other clained
dependent. (For 2005 petitioner failed to provide any evidence
t hat her niece had not provided over one-half of her own support
for the year. See sec. 152(c)(1)(D), (2)(B)). She testified
only that she provided support for themas foll ows:

Q About how nuch of |iving expenses did you
provi de for these peopl e?

A As much as their need was, and | provided
enough for what they needed; for what they need as
their needs | did. But | can’'t put together right now
how much it is.
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She did not nane in her testinony the unidentified persons
claimed on her return for 2005. Although she said that her
relatives were not enployed during the years in issue, she did
not explain or negate other sources of their support, such as
other relatives or public assistance. See section 152(a) in
effect for 2004 and section 152(d)(1) in effect for 2005. Her
testinmony in this regard is vague and unreliable. She has not
established her entitlenent to the dependency exenpti ons.

It appears frompetitioner’s testinony and fromthe
docunents in evidence that petitioner used part of the rental
property as her residence. The property address was shown as
petitioner’s address on the Forns W2, Wage and Tax Statenent,
received in evidence. Petitioner produced m scell aneous receipts
relating to work done at the property and to expenses, such as
utilities, relating to the property. Petitioner did not allocate
t he expenses of the property between rental expenses and expenses
attributable to her residence, and she did not prove that she
paid the anounts clainmed. Real property tax records relating to
the buil ding occupied and rented by petitioner suggested that she
was a coowner of the property with her brother and that 2 units
of the 12-unit property were “owner occupied”. Various receipts
petitioner presented at the tinme of trial did not fully
substanti ate even the reduced amounts clainmed for rental

expenses. Petitioner’s reported earnings and rents received do
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not appear sufficient to support the multiple dependents and to
pay the deducti bl e expenses that she clainmed. No deductions in
excess of those respondent conceded are all owabl e.

Petitioner’s clainmed deductions for business use of her
vehi cl e have not been substanti ated by adequate records as
requi red by section 274(d). A passenger vehicle is |isted
property under section 280F(d)(4). Thus deductions are
di sal l owed unl ess the taxpayer adequately substantiates the
anmount of the expense; the time and place of business use of the
vehi cl e; and the business purpose of the vehicle use. These
rules were adopted to preclude estimtes based solely on a
finding that sone deducti bl e business expenses were incurred, as

allowed in other contexts. See Sanford v. Conmi ssioner, 50 T.C

823, 827-828 (1968), affd. per curiam412 F.2d 201 (2d Cr
1969) .

Petitioner’s counsel reconstructed the estimted business
m | eage petitioner clainmed, guessing at odoneter readings during
2004 and 2005, and substantially reduced the enpl oyee busi ness
expenses clained for vehicle use. The reconstruction used her
current address rather than the address of her residence in 2004
and 2005 and was patently unreliable. Petitioner’s testinony did
not provide the necessary substantiation of time and place that

t he expenses were incurred. Petitioner is not entitled to any
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deductions for business use of her vehicle in excess of the
anount s respondent conceded.

During the exam nation of her returns and for 2 years after
her petition was filed, petitioner did not produce docunents or
ot herwi se cooperate in the determnation of her tax liabilities.
Wth respect to the disallowed deductions and exenpti ons,
petitioner declined the opportunity after the trial, which
i ncl uded respondent’s offer to interview her clained dependents,
to establish greater entitlenments. For over 6 nonths before
trial, she had a tax professional assisting her. At this point,
we infer that no additional substantiating or corroborating
evi dence exi sts.

Petitioner has offered no explanation for the failure to
report $17,936 in rental income in 2005 and a State incone tax
refund in 2004. Her alleged reason for not reporting interest
received in both years is contradicted by her testinony. She
alleges in her posttrial brief that she provided all of the
under |l yi ng docunents to her tax preparer and that they were
subsequently | ost without fault on her part, but the evidence
does not support that assertion. At trial, petitioner nmerely
responded to | eadi ng questi ons about the preparation of her
returns; she did not testify about any | ost records.

Section 6662(a) and (b)(1) and (2) inposes a 20-percent

accuracy-rel ated penalty on any underpaynent of Federal incone
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tax attributable to a taxpayer’s negligence or disregard of rules
or reqgulations, or a substantial understatenent of incone tax.
Section 6662(d)(1)(A) defines “substantial understatenment of
i ncome tax” as an anmount exceeding the greater of 10 percent of
the tax required to be shown on the return or $5,000. In this
case, a Rule 155 conputation will be required because of
respondent’ s concessions, and it is not clear at this point
whet her the remai ning understatenments wll be substanti al

Respondent asserts petitioner’s negligence as an alternative
ground for inposition of the penalty for each year. Petitioner
failed to conply with substantiation requirenments specific to the
deducti ons and exenptions clainmed on her returns, clained
deductions on the returns in excess of those established or even
clainmed at trial, and failed to report incone in each year.

These indicia of negligence satisfy respondent’s burden of
production with respect to the penalties. See sec. 7491(c).

The accuracy-rel ated penalty under section 6662(a) will not
be i nposed with respect to any portion of the underpaynent as to
whi ch the taxpayer acted with reasonabl e cause and in good faith.
Sec. 6664(c)(1). The decision as to whether a taxpayer acted
w th reasonabl e cause and in good faith is made by taking into
account all of the pertinent facts and circunstances. Sec.
1.6664-4(b) (1), Incone Tax Regs. Petitioner’s conclusory denials

of negligence and generalized assertions that she provided all of
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the necessary information to her tax return preparer are
unper suasive on the record in this case and do not establish
reasonabl e cause. The section 6662(a) penalties will be
sust ai ned.

In the answer, respondent asserted that petitioner’s rental
| osses were limted by section 469, relating to passive
activities. Because we do not allow any deductions beyond those
conceded by respondent, it is not necessary to address that
i ssue. We have considered the other argunents of the parties;
they are either irrelevant or lack nerit. For the reasons set

forth above,

Deci sion will be entered

under Rul e 155.




