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MVEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
SW FT, Judge: Respondent determ ned a deficiency in
petitioner’s 2001 Federal incone tax, including tax on self-

enpl oynment i nconme, and a penalty as foll ows:

Defi ci ency Penalty Under Sec. 6662(a)

$11, 054 $2, 720
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The issues for decision are: (1) Wether $57,845 petitioner
received in 2001 froman Anerican Indian tribe constitutes
taxabl e incone to petitioner; (2) whether $33,295 of the $57, 845
petitioner received constitutes self-enploynent incone on which
petitioner is liable for Federal self-enploynent tax; and
(3) whether petitioner is liable for the section 6662(a)
accuracy-rel ated penalty for substantial understatenment of incone
and sel f-enpl oynent t ax.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and

Pr ocedur e.

FI NDI NGS OF FACT
Under Rule 91(f)(3), sone of the facts have been deened
stipulated and are so found.?
At the tinme the petition was filed, petitioner was a

resi dent of Lac du Fl anbeau, W sconsin.

1 On Aug. 31, 2004, respondent filed a Rule 91(f) notion
with regard to proposed stipulated facts. On Sept. 3, 2004, the
Court issued an order granting respondent’s Rule 91(f) notion and
directing petitioner to file a response to the notion by Cct. 4,
2004. Petitioner failed to respond to respondent’s Rule 91(f)
nmotion, and on Oct. 13, 2004, the Court nade absolute its Sept. 3,
2004, order, and the facts set forth in the proposed stipul ation
of facts were deened stipulated, and the exhibits were admtted
for purposes of trial and opinion herein.
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Petitioner is an enrolled nenber of a Chippewa Indian tribe
| ocated in Wsconsin, called the Lac du Fl anbeau Band of Lake
Superior Chi ppewa |Indians, a federally recognized Anerican I ndi an
tribe. The | eadership of the tribe consists of an elected tri bal
counci | .

During 2001, petitioner worked for the tribe in two
capacities. First, petitioner worked as an el ected nenber of the
tribal council, which council enacts ordinances relating to
activities of the tribe. Second, petitioner worked as a
secretary or executive assistant to the tribal president, in
whi ch capacity petitioner handl ed correspondence relating to the
tribe.

During 2001, petitioner received $24,550 for her work as a
menber of the tribal council and $33,295 for her work as
secretary or executive assistant to the tribal president.

On her filed Federal incone tax returns for years prior to
2001, petitioner apparently reported anmounts she received from
the tribe as incone.

During 2001, the tribe did not withhold any incone or
enpl oyment taxes fromthe $24,550 and the $33,295 the tribe paid
petitioner.

On two separate Forns 1099-M sc, M scel |l aneous | ncone, for
2001, issued by the tribe to petitioner and reported to

respondent, the $24,550 relating to petitioner’s work as a nenber



- 4 -
of the tribal council was reflected as “other incone”, and the
$33,295 relating to petitioner’s work as secretary or executive
assistant to the tribal president was reflected as “nonenpl oyee
conpensation”.

Petitioner electronically and tinely filed wth respondent
her 2001 i ndividual Federal inconme tax return, on which
petitioner reflected zero tax liability. Thereon, petitioner did
not include as incone the $57,845 she received fromthe tribe.

On Cct ober 14, 2003, respondent mailed to petitioner a
notice of deficiency with regard to petitioner’s 2001 tax
[iability in which respondent deternmined that the entire $57, 845
petitioner received in 2001 fromthe tribe constituted taxable
i ncome, that the $33,295 petitioner received fromthe tribe for
her work as secretary or executive assistant constituted self-
enpl oynent inconme on which petitioner was liable for self-
enpl oynent tax, and that petitioner was |iable for the section
6662(a) accuracy-related penalty with respect to the incone and
sel f-enpl oynent tax underpaynments relating to the $57, 845 not
reported as incone and the $33,295 not reported as self-

enpl oynent i ncone.

OPI NI ON
Section 61(a) defines gross incone as “all income from

what ever source derived,” including conpensation for services.
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The Supreme Court in Squire v. Capoeman, 351 U S. 1, 6

(1956), has stated that “to be valid, exenptions to tax |aws
shoul d be clearly expressed.”

On the theory that the tribe qualifies as a sovereign
government and that petitioner has the status of a “public
official” of such governnent, petitioner argues that the entire
$57, 845 she received fromthe tribe in 2001 should not be subject
to Federal incone tax. According to petitioner, her perfornmance
for the tribe of “essential governnment functions” precludes the
taxability of the inconme she received fromthe tribe.

Because no explicit statutory exenption exists wth regard
t heret o, respondent contends that the entire $57,845 petitioner
received fromthe tribe constituted taxable inconme to petitioner.

Respondent relies on Squire v. Capoenan, supra at 6, in which the

Suprene Court stated that Anmerican Indians are citizens, and “in
ordinary affairs of life, not governed by treaties or renedial

| egi sl ation, they are subject to the paynent of inconme taxes as

are other citizens.” |In that case, the taxpayers were Anerican

| ndi ans and the beneficial owners of |lands allotted to them and

held in trust by the Federal Government under the General

Al l otment Act of 1887, ch. 119, 24 Stat. 388, currently codified
at 25 U. S.C. sec. 331 (2000), and because of an explicit

exenption in the General Allotnent Act of 1887, the Suprene Court
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hel d that the taxpayers were not taxable on inconme received as

the result of the sale of tinber |located on the trust | ands.

In Cross v. Conm ssioner, 83 T.C. 561 (1984), affd. sub nom

Dillon v. United States, 792 F.2d 849 (9th Gr. 1986), because no

explicit exenption existed under the General Allotnment Act of
1887 for incone fromoperating a retail store, inconme froma
snoke shop |l ocated on an Indian reservation was held to
constitute taxable incone, and the wages paid to the enpl oyee of
t he snoke shop were held to constitute taxable inconme to the
enpl oyee.

In Jourdain v. Conm ssioner, 71 T.C. 980 (1979), affd. 617

F.2d 507 (8th Cr. 1980), salary paid to a tribal official was
hel d to be taxabl e because no explicit statutory exenption with
regard thereto existed.

Petitioner has not cited any treaty or any |legislation, and
we have found none, that sets forth an explicit exenption from
Federal incone taxes for the type of incone petitioner received
for her work as a nmenber of the tribal council or for her work as
secretary or executive assistant to the tribal president.

We conclude that the entire $57,845 petitioner received in
2001 fromthe tribe constitutes taxable incone to petitioner and
IS subject to Federal incone tax.

Apparently under the authority of Rev. Rul. 59-354, 1959-2

C.B. 24, and Priv. Ltr. Rul. 94-10-006 (Nov. 23, 1993),
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respondent treated the $24,550 in conpensation that petitioner

received for her work as an elected official of the tribal

council as exenpt from enploynent taxes for both wage w t hhol di ng

and sel f-enpl oynent tax purposes. Respondent, however, concl uded

that petitioner’s work as secretary or executive assistant to the

tribal president did not qualify as work by an el ected official

of the tribe, that petitioner in that capacity was acting as an

i ndependent contractor, and that petitioner was subject to self-

enpl oyment tax on the $33,295 she received with regard thereto.
Under section 1401, individuals are liable for tax on self-

enpl oynent incone. Self-enploynent incone is defined as “gross

i nconme derived by an individual fromany trade or business

carried on by such individual”. Sec. 1402(a). |In general, an

i ndi vidual’s performance of services as an enpl oyee does not give

rise to self-enploynent income. Sec. 1402(c)(2); Robinson v.

Comm ssioner, 117 T.C 308, 320 (2001).

The presunption of correctness under Rule 142(a) generally
applies to respondent’s classification of a taxpayer’s enpl oynent
status for Federal tax purposes, and the burden is on the

t axpayer to prove otherwise. Boles Trucking, Inc. v. United

States, 77 F.3d 236, 240 (8th G r. 1996); Feivor v. Conm SsSioner,

T.C. Menp. 1995-107.2

2 Because petitioner submtted no credi ble evidence with
regard to her enploynment status, the burden of proof on this fact
(continued. . .)
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The tribe treated petitioner as an independent contractor
with regard to the $33,295 petitioner received for her work as
secretary or executive assistant to the tribal president, did not
wi t hhol d any enpl oynent taxes thereon, and issued to petitioner a
Form 1099-M sc with regard thereto. Beyond those facts,
petitioner does not provide us with any evidence as to the
details of her work as secretary or executive assistant to the
tribal president that woul d bear upon her status as an enpl oyee
or independent contractor with regard thereto. See secs.
31.3121(d)-1(c)(2), 31.3306(i)-1(b), Enploynent Tax Regs.

Petitioner has failed to denonstrate that she was an
enpl oyee and not an independent contractor with regard to her
work as secretary or executive assistant to the tribal president.

The $33,295 that petitioner received in 2001 for her work as
secretary or executive assistant to the tribal president is to be
treated as self-enpl oynent incone subject to Federal self-

enpl oynent tax under section 1401. See al so Doxtator v.

Comm ssioner, T.C Menp. 2005-113, for an explanation as to why

the “public office” exception of section 1402(c)(1) apparently
woul d not qualify petitioner for exenption from self-enpl oynent
tax with regard to her work as secretary or executive assistant

to the tribal president.

2(...continued)
i ssue does not shift to respondent under sec. 7491.
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Under section 6662, anong ot her things, a 20-percent
accuracy-related penalty is to be added to the portion of an
under paynment of tax attributable to a substantial understatenent
of income tax.

A substantial understatenent of income tax and of self-
enpl oynent tax is defined as an understatenent constituting the
greater of 10 percent of the tax required to be shown on a
Federal income tax return or $5,000. Sec. 6662(d)(1)(A). An
under st atenent may be reduced by that portion of the
understatenment which is attributable to: (1) Substantial
authority for the clained tax treatnent of the item (2) adequate
di scl osure conbined with a reasonabl e basis for the clainmed tax
treatnent of the item or (3) reasonabl e cause and good faith
wth regard to the unpaid tax. Secs. 6662(d)(2)(B), 6664(c)(1).

Under section 7491(c), respondent has the burden of
production with respect to a section 6662 accuracy-rel ated
penalty. Once respondent neets that burden of production,
however, the taxpayer continues to have the burden of proof with
regard to whether respondent’s determ nation of the penalty is

correct. Rule 142(a); Hi gbee v. Comm ssioner, 116 T.C 438, 446

(2001).
By establishing the taxability of the $57, 845 petitioner
received fromthe tribe in 2001 and as to the self-enploynment tax

due on the $33,295 that petitioner received for her work as
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secretary or executive assistant to the tribal president,
respondent has nmet his section 7491(c) burden of production with
respect to the accuracy-related penalty at issue herein.

Petitioner has not cited any |egal authority that would
constitute substantial authority for her understatenent of incone
i ncludi ng sel f-enploynment inconme; petitioner did not disclose on
her 2001 individual Federal inconme tax return the $57,845 she in
2001 received fromthe tribe; and petitioner has not established
reasonabl e cause for her failure to pay inconme taxes on the
$57, 845 she received fromthe tribe and sel f-enpl oynent taxes on
t he $33, 295 she received for her work as secretary or executive
assistant to the tribal president.

Petitioner is liable for the section 6662(a) accuracy-

rel ated penalty.

Deci sion will be entered

for respondent.




