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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

CHI ECHI, Judge: Respondent determ ned a deficiency of
$1,986 in petitioners’ Federal income tax (tax) for their taxable
year 2001

We nust deci de whether petitioners are entitled for their
t axabl e year 2001 to deduct under section 162(a) the $8, 216

clainmed for “Enpl oyee benefit progranms” in Schedule F, Profit or
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Loss From Farm ng (petitioners’ 2001 Schedule F), included as
part of their tax return for that year. W hold that they are
not .
FI NDI NGS OF FACT

All of the facts in this case, which the parties submtted
under Rule 122,! have been stipulated by the parties and are so
found except as stated bel ow

Petitioners, who at all relevant tines had two children,
resided in Sioux Falls, South Dakota (Sioux Falls), at the tine
they filed the petition in this case.

At all relevant tinmes, petitioner Darwin J. Al bers (M.

Al bers) owned and operated a grain farm (farm ng busi ness) near
Si oux Falls.

On a date not disclosed by the record, M. Al bers and
petitioner Peggy L. Albers (Ms. Al bers) signed a two-page
preprinted formentitled “WRI TTEN EMPLOYMENT AGREEMENT” ( Ms.

Al bers’s enploynent agreenent).? Ms. Al bers’s enploynent agree-
ment provided in pertinent part:

THI S AGREEMENT, made by and between Peqgqgy Al bers (here-
inafter “Enployee”), and Darwi n Al bers (hereinafter

“Enpl oyer”):

IAIl Rule references are to the Tax Court Rules of Practice
and Procedure. All section references are to the |Internal
Revenue Code in effect for the year at issue.

The word “SAMPLE” appeared across the first page of the
enpl oynent agreenent.
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WHEREAS, Enpl oyee is, and has been, perform ng services
as an Enpl oyee for the Enployer, and

WHEREAS, Enpl oyer agrees to conpensate Enpl oyee for
such services, and

WHEREAS, Enpl oyer is engaged in the business of farm
ing, (i.e. farmng, carpentry, insurance sales, etc.)
and

WHEREAS, The parties wish to formalize in witing their
contractual relationship as Enpl oyer and Enpl oyee,

WHEREAS, This agreenent is to remain in effect as |ong
as each party abides to said agreenent,

NOW THEREFORE, The parties do hereby agree and contract
to the foll ow ng:

1. Servi ces of Enpl oyee

Enpl oyee shall, at the direction of the Em
pl oyer, performthe follow ng services for
t he Enpl oyer:

hauling grain (Truck) Drive Tractor grain
cart. getting parts. Haul i ng water for
spraying, fuel, picking * * * etc. approx 20
hrs week

(e.g. bookkeeping; accounts payabl e services,
busi ness errands, preparation of nmeals for
hel p, phone services, field work, clerical
and/or retail services and other usual and
customary services to the business.) Define
t hese services. Changes in required services
w Il be comruni cated by the Enployer to the
Enpl oyee t hrough the course of enploynent.

2. Conpensati on

Enpl oyer agrees to establish and pay naned
Enpl oyee $10.00 per hour per $10.00 (i.e.
mont hly, hourly, etc.) conpensation for ser-
vices perforned. Conpensation is subject to
change upon the Enpl oyer’s discretion.



3. Benefits

In addition to the above conpensation, the
Enpl oyer agrees to provide: «certain benefits
according to the ternms and provisions of an
established plan outlined in Plan Sunmary.

* * * * * * *

| MPORTANT NOTI CE

The Witten Enpl oynent Agreenent included in your
packet is a Sanple of the type of agreenent that can be
used between the enployer and the enpl oyee (spouse).

A Witten Enpl oynent Agreenent can be used to further
solidify the formal working relationship between the
enpl oyer and t he enpl oyee (spouse). However, the
ability for a sole proprietor farnmer or business owner
to take advantage of Agri Plan or BizPlan does not rely
upon this witten agreenent as |ong as an

Enpl oyer/ Enpl oyee rel ationship exists. [Reproduced
literally.]

During 2001, the year at issue, M. Albers enployed M.
Al bers to, and she did, performservices for his farm ng business
as provided in Ms. Albers’s enploynent agreenent.® During that
year, M. Al bers paid Ms. Al bers nonthly cash wages of $100 for
t hose services, fromwhich he withheld Social Security tax and
Medi care tax totaling $7.65.

During 2001, Ms. Al bers was also enployed (1) in surgical
tech training by Sioux Fall School District 49-5 at Sout heast
Vocati onal Technical School and (2) as a nurse assistant by

Pl astic Surgery Associates (Plastic Surgery Associates) of South

3During the year at issue, other individuals perforned
services for M. Albers’s farm ng business. M. Al bers treated
t hose individual s as i ndependent contractors.
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Dakota, Ltd. During 2001, Plastic Surgery Associ ates provi ded
heal th insurance to Ms. Al bers that covered her but not M.
Al bers or their children.

On Decenber 21, 1995, M. Albers signed a preprinted form
that was an authorization to provide a nedical reinbursenment plan
under AgriPlan through AgriBiz. The preprinted formon which
that authorization appeared stated in pertinent part:

(1) EMPLOYER | NFORVATI ON  Agri Plan ® Bi zPlan O

Enpl oyer Last Nane First Name
Al bers Dar wi n

Filing Status: ® Sole proprietor 0O K-1 Partnership
o C Corporation o Sub S Corporation

(2) PARTI CI PATI ON AND ELI G BI LI TY REQUI REMENTS ( Check
excl uded enpl oyees and el ect the respective
maxi muns; if a maximumis not elected, it wll
automatically be defaulted to the maxi num al | owed.)

b Part-time enpl oyees not conpleting 20 hours of
wor k per week (maxi mum of 35 hours * * *

= Seasonal enpl oyees not conpleting 9 nonths of
work within a year (maxi numof 9 nonths * * *

b Enpl oyees not conpl eting 25 years of age
(maxi mum 25 years)

® Current enpl oyees not conpleting 36 nont hs of
service with enployer (maxi num of 36 nont hs)

b New enpl oyees not conpleting 36 nont hs of
service with enployer (maxi mum 36 nonths)

b Enmpl oyees who are non-U. S. citizens

(3) ELI G BLE EMPLOYEES -- Each additional enployee is
$50.00. Attach a separate list, if necessary.
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Enpl oyee Last Nane First Name Fee
Al bers Peggy $175. 00
* * * * * * *

Add fee amounts to cal cul ate your total annual fee
for AgriPlan or BizPl an Total Fee 175.00

(4) AVAI LABLE BENEFI TS (Check the benefits available to
the eligible enpl oyee)

Enpl oyee and Fam |y
® Medical or Medical Related Health Insurance
o Dental I|nsurance
® Medical or Medical Related Expense
Rei nbur senent (Pl ease indicate anount bel ow.

Thi s does not include prem uns.)

$ 5000 Maxi mum anmount of nedical rei nbursenment
avai |l abl e per eligible enployee for Plan year.

Enmpl oyee Only

o TermLife |Insurance - $50, 000. 00 nax. death
benefi t

o Disability Insurance

(5) Authorization

The undersi gned enpl oyer [Darwi n Al bers] hereby

executes this agreenent on the 21st day of Dec

1995, and the plan start shall be January 1st of

this year. [Reproduced literally.]

During 2001, pursuant to the authorization that he signed to
provi de a nedi cal reinbursenent plan under AgriPlan through
AgriBiz, M. Albers provided such a plan (Agri Pl an/AgriBiz

medi cal rei nbursenent plan) for the benefit of M. Al bers and her

famly.
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On April 25, 2001, M. Albers conpleted a preprinted
application formentitled “Application for Individual Health &
Life Insurance” (M. Albers’s Wellmark application). In that
application, M. Al bers applied to Well mark/Blue Cross Bl ue
Shield of South Dakota (Wellnmark) for a so-called Blue Sel ect
health insurance policy to cover hinself, Ms. Albers, and their
dependent children. In M. Albers’s Wellmark application, M.

Al bers identified hinself as “Applicant”, M. Al bers as “Spouse”,
and each of their children as a “Dependent”. The portion of M.
Al bers’s application entitled “Enroll ment Information” stated in

pertinent part:

1. The Plan | amapplying for is: * CLASSIC BLUE BLUE SELECT Are you al so applying for the
(PLEASE CI RCLE ONE) . Plan | Plan |1 $500 $750 $1, 000 Suppl enental Accident Option?
+ Plan 111 Plan |V $2, 5004 $5, 000 OYes =No N A on Plan A
* Plan A Plan B or B
2. This request for coverage is for: (check all that apply) 3. This application is for: (check all that apply)
®Sel f ®Spouse ®Child(ren) ®New Enrol | nent OChange OAddi ng/ Renovi ng
Dependent s

4. Indicate how you wish to be billed: (check all that apply)
O Monthly [Autonatic Account Wthdrawal required; conplete form M 3506(U)] OQuarterly ®Sem -annual |y OAnnual |y
O Automatic Account Wthdrawal (conplete form M 3506(U) Authorization for Automatic Account W thdrawal)

5. The anpunt you are submitting for health insurance is: $229. 10 (Make check payable to Wellmark Blue Cross and Bl ue
Shield of South Dakota)

I's any portion of the prem umor benefits paid by or on behalf of the small group enployer? Yes (reason) =No
I's the health benefit plan part of a plan or program for purposes of Section 125 or 106 of the IRS code? OYes =No

7. Creditable Coverage. Does any person naned on this application have health care coverage now or did they have it within
the last 63 days? ONo RYes, conplete the follow ng:

Type of Policy - Conpany or
I ndi vi dual Covered | ndividual Ef fective Date Ternmination Date I nsurance Conpany I D Nunber

Fanmily Ind. Al 7-8 yrs. sl jssue Am Republic tel

‘M. Albers circled “$2,500” under the “Blue Select” plan
for which he was appl ying.

The word that appeared before the word “issue” is not
| egi bl e.

®The “1D Nunber” shown was M. Albers’s Social Security
nunber .
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On April 25, 2001, M. Albers signed M. Albers’s Well mark
application as “Applicant”, and Ms. Al bers signed that form as
“Spouse”.

Wl | mark approved M. Al bers’s Wellmrk application and
i ssued a health insurance policy to him (M. Al bers’s Wl |l mrk
heal th policy) that covered hinself, his spouse Ms. Al bers, and
their dependent children. Premuns for M. Albers’s Wll mark
health policy were paid directly by petitioners by checks drawn
on a joint checking account that petitioners maintained.’

During 2001, petitioners paid directly to the nedical and
dental providers listed bel ow the ambunts shown for services

provi ded on the dates indicated:

"The parties, apparently inadvertently, stipulated two
copi es of the sane $1,678.80 check No. 7785, dated Dec. 22, 2001,
and payable to Wllmark. M. Al bers’s Social Security nunber
appeared as a notation on that check. The parties agree that the
$8, 216 deduction for “Enpl oyee benefit prograns” clainmed in
petitioners’ 2001 Schedul e F included $3,586 of premnm uns paid
during 2001 for M. Albers’s Wllmark health policy (clained
$3,586 of health insurance premn uns).
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Dat e Heal t h Provi der Anmount
1/ 15/ 01 Dr. Dillon $173. 00
02/ 08/ 01 Dr. Bliss 144. 00
04/ 11/ 01 Dr. Dillon 525. 00
05/ 15/ 01 Dr. Valentine 22.00
(Harrisburg Booster d ub)

06/ 08/ 01 CLMm 22.58
08/ 03/ 01 Dr. Dillon 507. 00
08/ 08/ 01 The Eye Doctor’s 229.50
08/ 09/ 01 Dr. Bliss 188. 00
08/ 29/ 01 Dr. Bliss 242.00
08/ 30/ 01 Dr. Kevin Horner 1, 550. 00
09/ 18/ 01 Dr. Dillon 765. 00
12/ 06/ 01 The Eye Doctor’s 238.50
Tot al $4, 606. 58

The record does not disclose what “CLM neans.

The total of $4,606.58 that petitioners paid directly to
medi cal and dental providers during 2001 was paid by the
foll owi ng nethods: $3,708 was paid by checks signed by M.
Al bers and drawn on a joint checking account that petitioners
mai nt ai ned, $854 was paid by charging a credit card issued in the
nanme of Peggy Al bers,® and the bal ance was paid by a nethod not
di scl osed by the record.

Around Decenber 27, 2001, Ms. Albers submtted to AgriPlan a
request for reinbursenent of medical expenses totaling $8, 216.

That subm ssion consisted of a preprinted formentitled *Enployee

8The record does not disclose who paid Ms. Albers’s credit
card charges of $854.
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Benefit Expense Transmttal” (Ms. Al bers’s enployee benefit
expense form that Ms. Al bers had conpleted. That form which
Ms. Al bers signed as enpl oyee and M. Al bers signed as enpl oyer,
stated in pertinent part:

EMPLOYEE STATUS

G oss W2 wage to enpl oyees during
2001 (ot her than benefits): (9]

* * * * * * *
BENEFI T TOTALS

1 Medical/Health I nsurance Prenm um
(from Section 2)010 3586. 00

* * * * * * *

7 Medical expenses from 2001 pl an year
(from Sections 3 and 4)19 4630. 00111

* * * * * * *

TOTAL 8216. 00

READ, SI GN AND DATE

To the best of nmy [Ms. Al bers] know edge and belief, ny statenents

inthis transnmttal are conplete and true. | amclaimng only
el i gi bl e expenses incurred during the applicable plan year(s) and
for eligible plan participants. | certify that any part or all of

t hese expenses have not been rei nbursed previously under this or
any other benefit plan and have not been previously clained as a
tax deducti on.

* * * * * * *

The enpl oyee listed [Ms. Al bers] is or has been an enpl oyee for a

°No anmount was shown in Ms. Al bers’s enpl oyee benefit ex-
pense formas her “Goss W2 wage * * * during 2001 (other than
benefits)”.

0Sections 2 and 4 of Ms. Al bers’s enpl oyee benefit expense
formare not part of the record in this case.

1The anpbunt shown is the amount, rounded down, of the total
(i.e., $4,630.58) of all of the nedical expenses shown in “Sec-
tion 3 Medical Expenses” quoted bel ow
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portion or all of this plan year. | [M. Al bers] reviewed the

expenses |isted, and these expenses have or will be reinbursed by
t he enpl oyer pursuant to the plan.

* * * * * * *

Section 3 Medi cal Expenses

* * * * * * *
Year Nane of Care Type of Amount pai d not

I ncurred Provi der Servi ce covered by Insurance Date Paid

* * * * * * *
2001 Dillon Dent al 507. 00 08/ 03/ 01
2001 Dillon Dent al 525. 00 04/ 11/ 01
2001 Dillon Dent al 173. 00 01/ 15/ 01
2001 Dillon Dent al 765. 00 09/ 18/ 01
2001 Hor ner O t hodont i st 1550. 00 08/ 30/ 01
2001 Bliss Dent al 188. 00 08/ 09/ 01
2001 Bliss Dent al 144. 00 02/ 08/ 01
2001 Bliss Dent al 242.00 08/ 29/ 01
2001 Siestra Eye Dr. 229.50 08/ 08/ 01
2001 Siestra Eye Dr. 238. 50 12/ 06/ 01
2001 Val enti ne- HBC Physi cal 22.00 05/ 15/ 01
2001 CLM Strep Test 22.58 06/ 08/ 01
2001 S. V. Physicians Strep 24. 001012 05/ 24/ 01
Screeni ng

On April 15, 2002, petitioners filed Form 1040, U. S. Indi-
vi dual I ncone Tax Return, for their taxable year 2001. Petition-

ers’ 2001 Schedule F pertained to M. Albers’s farm ng business.

12The record does not establish that the $24 request for
rei mbursenment reflected in Ms. Al bers’s enpl oyee benefit expense
formwas paid in 2001 (or at any other tine). The parties agree
that the $8,216 deduction for “Enployee benefit prograns” cl ai ned
in petitioners’ 2001 Schedul e F included $4, 630 clainmed for
services by nedical and dental providers (clainmed $4, 630 of
medi cal and dental expenses).
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In that schedule, petitioners claimed, inter alia, a deduction of
$8, 216 for expenses for “Enpl oyee benefit prograns”.

Respondent issued to petitioners a notice of deficiency
(notice) for their taxable year 2001. |In that notice, respondent
determined to disallowthe $8,216 deduction that petitioners
clainmed in petitioners’ 2001 Schedule F for “Enployee benefit
prograns” because “it has not been established that the deduction
clainmed qualifies as an ordinary and necessary busi ness expense”.
In the notice that respondent issued to petitioners for their
t axabl e year 2001, respondent also determned to allow petition-
ers a “Sel f-Enployed Health I nsurance Deduction” of $2,151
because “You are allowed an additional deduction for Self-Em
pl oyed Heal th | nsurance.”

OPI NI ON

The parties submtted this case fully stipulated under Rule
122. That the parties submtted this case under that Rule does
not affect who has the burden of proof or the effect of a failure

of proof. Rule 122(b); Borchers v. Conm ssioner, 95 T.C. 82, 91

(1990), affd. 943 F.2d 22 (8th Gr. 1991).

The parties disagree over whether the burden of proof in
this case shifts to respondent under section 7491(a). |In order
for the burden of proof to shift to the Comm ssioner of Internal
Revenue under that section, the taxpayer must (1) provide credi-

bl e evidence with respect to any factual issue relevant to
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determining the tax liability of the taxpayer and (2) conply with
the applicable requirenments of section 7491(a)(2). Although
section 7491(a) does not define the term “credible evidence”, the
| egi slative history of the statute does. The legislative history
of section 7491(a) provides in pertinent part:

Credi bl e evidence is the quality of evidence which,

after critical analysis, the court would find suffi-

cient upon which to base a decision on the issue if no

contrary evidence were submtted (wthout regard to the

judicial presunption of IRS correctness). * * * The

i ntroducti on of evidence will not meet this standard if
the court is not convinced that it is worthy of belief.

* * %

H Conf. Rept. 105-599, at 240-241 (1998), 1998-3 C.B. 747, 994-
995.

As di scussed below, there are factual issues relevant to
determning the tax liability of petitioners for the year at
issue as to which petitioners have not introduced credible
evidence within the meani ng of section 7491(a)(1) and as to which
t he burden of proof does not shift to respondent under that
section.

We turn now to whether petitioners are entitled to deduct
under section 162(a) the $8,216 for “Enpl oyee benefit prograns”
claimed in petitioners’ Schedule F. A taxpayer, including the
owner of an unincorporated business like M. Albers, is entitled
to deduct all the ordinary and necessary expenses paid or in-
curred during the taxable year in carrying on a trade or busi-

ness, sec. 162(a), including any anount paid to an enpl oyee
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pursuant to an enpl oyee benefit plan for an expense that such
enpl oyee pays or incurs. Sec. 162(a)(1l); sec. 1.162-10, Incone
Tax Regs.!® However, a taxpayer, |like M. Al bers, who owns an
uni ncor porated business is not entitled to deduct health insur-
ance costs that he pays or incurs for hinself, his spouse, and

hi s dependents except as provided in section 162(1).%

13GSee Francis v. Comm ssioner, T.C. Menpb. 2007-33.

14As applicable here, sec. 162(1)(1) provides that a tax-
payer, like M. Albers, is entitled to deduct 60 percent of any
anount that such taxpayer paid or incurred during 2001 for
i nsurance that constituted nmedical care for such taxpayer, such
t axpayer’s spouse, and such taxpayer’s children. Sec. 162(l)
provides in pertinent part:

SEC. 162. TRADE OR BUSI NESS EXPENSES.

* * * * * * *

(1) Special Rules for Health Insurance Costs of
Sel f - Enpl oyed | ndi vi dual s. - -

(1) Al owance of deduction.--

(A) In general.—1In the case of an indi-
vi dual who is an enployee within the neaning
of section 401(c)(1), there shall be all owed
as a deduction under this section an anount
equal to the applicable percentage of the
anount paid during the taxable year for in-
surance which constitutes nedical care for
t he taxpayer, his spouse, and dependents.

(B) Applicable percentage.— For purposes of
subpar agraph (A), the applicabl e percentage shal
be determ ned under the follow ng table:

For taxabl e years begi nni ng The applicabl e
in cal endar vear-- per cent age i s—

1999 through 2001 . .. . . . . . . .60

(continued. . .)
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At the core of petitioners’ position that the $8,216 for
“Enpl oyee benefit prograns” clained in petitioners’ Schedule Fis
deducti bl e under section 162(a) are petitioners’ contentions
t hat :

(1) “The paynent of nedical expenses and insurance
prem uns were made on behal f [of] Peggy Al bers, a bona
fide enpl oyee of Darw n Al bers’s farm business, pursu-
ant to avalid|.R C 8 105(b) health plan [Agri Pl an/
Agri Bi z nmedi cal reinbursenment plan]; therefore, Peti-
tioners are entitled to deduct the reinbursenents as an
enpl oyee benefits program expense on their Schedule F’

(2) the clainmed $3,586 of health insurance prem uns
“were paid directly on behalf of Peggy Al bers, an

enpl oyee, to reinburse her for the nedical expense
incurred by her spouse pursuant to the |I.R C. 8§ 105(b)
pl an [ Agri Pl an/ Agri Bi z nedi cal reinbursenent plan]”;

(3) “Peggy Al bers requested that her enployer pay for
t hese out - of - pocket nedi cal expenses [the clai ned

$4, 630 of nedical and dental expenses] * * * and the
expenses were in turn paid directly by the enpl oyer,

Darwi n Al bers”; and

(4) “There is no provisionin |l.R C 8 105 or the plan
provi ded by Darwin Al bers [the Agri Pl an/ AgriBiz nmedi ca
rei nbursenent plan] that prohibits the enployer from
payi ng the nedi cal expense directly to the provider

rat her than reinbursing the enployee. 1In fact, I.R C
8 105(b) explicitly provides that expenses can be paid,
‘“directly or indirectly,’” to the enployee to reinburse
t he enpl oyee for expenses incurred by her, her spouse
or dependents for nedical care.”

¥4(...continued)

The | egislative history under sec. 162(1) establishes that
that statute was enacted “to reduce the disparity between the tax
treatment of owners of incorporated and uni ncorporated busi-
nesses.” S. Rept. 104-16, at 11 (1995); see also H Rept. 104-
32, at 7-8 (1995).
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I n advancing the foregoing contentions, petitioners m sun-
derstand and/or m sstate the provisions of section 105(b).

Section 105(b) on which petitioners rely provides in pertinent

part:
SEC. 105. AMOUNTS RECElI VED UNDER ACCI DENT AND HEALTH
PLANS.
* * * * * * *

(b) Amounts Expended for Medical Care.--
* * * gross income does not include anmounts
referred to in subsection (a) if such anmounts
are paid, directly or indirectly, to the
t axpayer to reinburse the taxpayer for ex-
penses incurred by himfor the nedical care
(as defined in section 213(d)) of the tax-
payer, his spouse, and his dependents * * *,
[ Enphasi s added. ]

Contrary to petitioners’ contentions, section 105(b) addresses a
situation where certain anounts described in section 105(a)?® are
paid, directly or indirectly, to a taxpayer to reinburse the

t axpayer for the expenses that such taxpayer incurred for the

medi cal care of such taxpayer, such taxpayer’s spouse, and such

t axpayer’s dependents.

15Sec. 105(a) provides:

(a) Anobunts Attributable to Enpl oyer

Contri butions. --Except as otherwi se provided in this
section, anounts received by an enpl oyee through acci -
dent or health insurance for personal injuries or

si ckness shall be included in gross incone to the
extent such anounts (1) are attributable to contri bu-
tions by the enpl oyer which were not includible in the
gross incone of the enployee, or (2) are paid by the

enpl oyer.
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Wth respect to the clainmed $3,586 of health insurance
premuns for M. Albers’s Wellmark health policy, the record
est abl i shes, and petitioners concede, ! that M. Al bers, the
applicant and primary insured under that policy, incurred such
prem ums. Wth respect to the clained $4,630 of nedical and
dental expenses, petitioners have failed to produce evidence, |et
al one credible evidence, see sec. 7491(a)(1l), that establishes
that Ms. Al bers, and not M. Albers, incurred, or paid, $3,776 of
such expenses. Although the record establishes that M. Al bers
charged to her credit card, and thus incurred, $854 of the
claimed $4, 630 of nedical and dental expenses, petitioners have
failed to produce evidence, |et alone credible evidence, see sec.
7491(a) (1), that establishes that her enployer M. Al bers paid
t hose charges on her behalf or that her enployer M. Albers
rei nbursed her for her paynent of those charges.?

On the record before us, we find that petitioners have
failed to establish that her enployer M. Albers paid, directly

or indirectly, to Ms. Al bers pursuant to the Agri Plan/AgriBiz

petiti oners concede on brief that the clainmed $3, 586 of
health insurance premuns were “incurred by her [Ms. Al bers’s]
spouse [M. Albers]”, and not by her. The parties stipul ated
that those premuns were “paid by check frompetitioners’ joint
checking account.” M. Albers’s Social Security nunber appeared
as a notation on the check that is in the record in this case and
that paid a portion of such clained premuns during the year at
i ssue.

YThe parties stipulated that $4, 606.58 of the clained
$4, 630 of nedical and dental expenses was “paid directly by
petitioners”.
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nmedi cal rei nbursenent plan the clainmed $3,586 of health insurance
prem unms and the clained $4, 630 of nedical and dental expenses to
rei nburse her for expenses that she incurred, or paid, for the
medi cal care of herself, her spouse M. Al bers, and/or her
dependent children. See sec. 105(b). On that record, we further
find that petitioners have failed to establish that any portion
of such clainmed prem uns and such cl ai ned expenses is an ordinary
and necessary expense paid or incurred by M. Al bers in carrying
on his farm ng business.® See sec. 162(a); sec. 1.162-10,
| ncome Tax Regs.

Based upon our exam nation of the entire record before us,
we find that petitioners have failed to establish that they are
entitled under section 162(a) to the $8,216 deduction for “Em

pl oyee benefit prograns” claimed in petitioners’ Schedule F.1*°

8petitioners’ reliance on Revenue Ruling 71-588, 1971-2
C.B. 91, is msplaced. In that revenue ruling, a taxpayer who
operated a sole proprietorship with several full tinme enpl oyees,
i ncludi ng his spouse, had an accident and health plan covering
all enployees and their famlies. During the year involved in
Revenue Ruling 71-588, two enpl oyees, including the taxpayer’s
spouse, incurred expenses for nedical care for thenselves, their
spouses, and their children and were rei nbursed pursuant to the
taxpayer’s plan. Revenue Ruling 71-588 held that the reinbursed
anounts recei ved by the enployees are not includible in their
gross incone pursuant to sec. 105(b) and that such anounts are
deducti bl e by the taxpayer under sec. 162(a). Revenue Ruling 71-
588, unlike the instant case, involved enpl oyees who incurred
certain expenses for nedical care and who were reinbursed by
their enployer for the expenses that they incurred.

As di scussed above, respondent allowed in the notice that
respondent issued to petitioners for their taxable year 2001
$2, 151 of the clainmed $3,586 of health insurance prem uns as a
(continued. . .)
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We have considered all of the parties’ contentions and
argunments that are not discussed herein, and we find themto be

w thout nmerit, irrelevant, and/or noot.

To reflect the foregoing,

Deci sion will be entered for

respondent.

19C. .. continued)
“deduction for Self-Enployee Health Insurance.” See sec.
162(1)(1).



