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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
years in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

Petitioners received a notice of deficiency for 2006, 2007,
and 2008 in which respondent determ ned: (1) Deficiencies in
i ncome taxes of $8,535, $10,814, and $9, 876, respectively, and
(2) accuracy-related penalties under section 6662(a) of $448,
$490. 60, and $199.80, respectively. The issues for decision are:

(1) Whether petitioners may exclude from gross incone the
recei pt of certain paynents as foster care paynents under section
131. W hold that they may not;

(2) whether petitioners are entitled to unreinbursed
enpl oyee busi ness expenses in an anount greater than that all owed
or conceded by respondent. W hold that petitioners are so
entitled for 2006 but not otherw se;

(3) whether petitioners are liable for the accuracy-rel ated
penal ti es under section 6662(a). W hold that they are.

Backgr ound

Sonme of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhibits. Petitioners resided in the
State of Washi ngton when the petition was filed.

At all tines relevant, Ms. Al exander was an el enentary
school teacher and M. Al exander was a high school math and

physi cs teacher. During each of the years in issue, in addition
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to his teaching position, M. Alexander was also a judo
i nstructor.

In 2006, M. Al exander participated in the National Board
Certified Teacher process. Although M. Al exander was not
successful in his bid for national certification at that tinme, he
paid an assessnment fee of $2,500 as a result of this pursuit.

During each of the years in issue, M. Al exander’s parents,
Konstantin and Tatiana, lived in petitioners’ home. Petitioners
were qualified individual providers for the Washi ngton State
Departnent of Social and Health Services (DSHS) and provided
services for Konstantin and Tatiana under the WAshington State
Medi cai d Personal Care (MPC) program 2

The DSHS enpl oynent guide for individual providers states
that “The person you provide services for is referred to as your
enpl oyer”. The enploynent guide further states that “The tasks
you will do for your enployer support his or her well-being and
help himor her continue to |live as independently as possible at
home.” The enployer is a client of DSHS, and DSHS coordi nat es
and pays for the services of the individual provider. At the end

of each nonth, petitioners were required to submt tinmesheets to

2 The services petitioners provided to Konstantin and
Tati ana were nonnedi cal and included assistance with daily |iving
activities such as “eating, bathing, transfer (i.e. noving froma
bed to a chair), bed nmobility (i.e. position), |loconotion (i.e.
wal ki ng or novi ng around), nedication nmanagenent, and assi stance
with using the toilet.”
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DSHS for the services provided to M. Al exander’s parents during
that nonth. The enpl oynment guide states that if an individual
provi der wants Federal incone tax w thheld, the individual
provi der must submt a Form W4, Enployee’s Wthhol ding Al owance
Certificate, to DSHS.

A DSHS case nmanager is assigned to, inter alia, assist DSHS
clients with developing a plan of care that docunents the
client’s choice of services and qualified providers.

Konstantin’ s case nanager, Dakarie Johndro (Ms. Johndro), stated
that the MPC programis “an in-home progranf designed to “help
clients renmain as i ndependent as possible * * * so they can avoid
a nursing hone.”® M. Johndro al so stated that case nmanagers do
not interview the potential individual providers because the case
managers are “not the ones hiring * * * [the individual
providers]”, but rather the clients hire the individual

providers. M. Johndro’ s assessnent report for Konstantin dated
August 18, 2010, indicates that Konstantin was “inforned of the
settings in which he can receive care and he continues to choose
i ndependent living wthout 24 hour care.” Furthernore, M.
Johndro stated that Konstantin was not placed in petitioners’

home by DSHS

3 There is a dearth of evidence regarding Tatiana in the
record. However, the parties proceeded on the basis that M.
Johndro is the case nanager for Tatiana and that the facts
regardi ng Konstantin are equally applicable to Tatiana.
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For 2006, 2007, and 2008, petitioners received Fornms W2,
Wage and Tax Statenment, from DSHS of $16, 948, $28, 052, and
$31, 088, respectively. Al of the Forns W2 from DSHS refl ected
wi t hhol ding for Social Security and Medicare taxes, but none
reflected any Federal inconme tax w thhol di ng.

For each of the years at issue, petitioners included the
anmount reflected on the Forms W2 in gross incone but then
deducted the full amount on line 21 of their tax return, claimng
that the amount was excl udable from gross inconme pursuant to
section 131.4

For 2006, 2007, and 2008, petitioners deducted anobunts on
Schedule A, Item zed Deductions, for unreinbursed enpl oyee
busi ness expenses of $16,993, $21, 439, and $6, 656, respectively.

In the notice of deficiency respondent disallowed the
exclusions frominconme pursuant to section 131 and nost of the
deductions clained for unrei nbursed enpl oyee busi ness expenses.
Respondent al so determ ned that petitioners are liable for the

accuracy-rel ated penalties under section 6662(a).

4 For 2006, petitioners actually received $26, 149 but only
reported $16,948 in their gross incone. Petitioners, however,
excl uded $26,149 on line 21 of their 2006 return. Nonethel ess,
the di screpancy in these anbunts is not at issue in this case.
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Di scussi on

A. Burden of Proof

CGenerally, the Comm ssioner’s determ nations are presuned
correct, and the taxpayer bears the burden of proving that those

determ nations are erroneous. Rule 142(a); Welch v. Helvering,

290 U.S. 111, 115 (1933).

Under section 7491(a)(1), the burden of proof may shift from
the taxpayer to the Comm ssioner if the taxpayer produces
credi ble evidence with respect to any factual issue relevant to
ascertaining the taxpayer's liability. Petitioners have not
al l eged that section 7491(a) applies, nor did they introduce a
sufficiency of evidence to invoke that section; therefore, the
burden of proof remains on petitioners.

Excl usi ons and deductions are a matter of |egislative grace

and are narrowmy construed. |NDOPCO, Inc. v. Conm ssioner, 503

US 79, 84 (1992); New Colonial Ice Co. v. Helvering, 292 U S

435, 440 (1934). Consequently, the taxpayer bears the burden of
proving that he or she is entitled to any deduction or excl usion

cl ai ned. Interstate Transit Lines v. Comm ssioner, 319 U S. 590,

593 (1943).

B. Qualified Foster Care Paynents

Section 61(a) provides generally that “gross incone neans
all incone fromwhatever source derived”. G oss incone is an

inclusive termw th broad scope, designed by Congress to “exert
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* * * *the full measure of its taxing power.’” Conmm SSioner V.

d enshaw 3 ass Co., 348 U. S. 426, 429 (1955) (quoting Helvering

v. Qifford, 309 U S. 331, 334 (1940)). Section 61(a)(1)

specifically includes conpensation for services.

Section 131(a) provides that gross incone shall not include
“qualified foster care paynents.” A “qualified foster care
paynment” as described in section 131(b)(1) is any anount:

(A) which is paid by--

(1) a State or political subdivision thereof, or

(1i) aqualified foster care placenent agency, and
(B) which is--

(i) paid to the foster care provider for caring
for a qualified foster individual in the foster care
provi der’s hone, or

(ii) adifficulty of care paynent. (S

As relevant herein, a “qualified foster individual” is
described in section 131(b)(2) as any individual living in a
foster famly honme in which the individual was “placed by * * *
an agency of a State or a political subdivision thereof”. Sec.
131(b) (2) (A).

The amounts at issue can be qualified foster care paynents
only if they were paid to petitioners as foster care providers

for qualified foster individuals. See sec. 131(b)(1)(B)(i). To

5> Difficulty of care paynments as described in sec. 131(c)
are not at issue in this case.
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be qualified foster individuals, M. Al exander’s parents nust (1)
live in a “foster famly honme” and (2) have been “placed by” an
agency of the State or political subdivision thereof in the
foster famly home. See sec. 131(b)(2)(A).

Foster Famly Honme

First, neither section 131 nor its legislative history
defines “foster famly hone”, and there are no regul ations
addressing this statute. Under Washington State |aw a “foster
famly honme” is

an agency which regularly provides care on a twenty-

four hour basis to one or nore children, expectant

not hers, or persons with devel opnental disabilities in

the famly abode of the person or persons under whose

direct care and supervision the child, expectant

not her, or person with a devel opnental disability is

pl aced; [Wash. Rev. Code Ann. sec. 74.15.020(1)(e)

(West Supp. 2001).]

Petitioners have not denonstrated that they operated a foster
famly home within the neaning of Wash. Rev. Code Ann. sec.
74.15.020(1) (e).

Under Washington State law, an adult famly hone is “a
residential home in which a person or persons provide personal
care, special care, room and board to nore than one but not nore
than six adults who are not related by blood or marriage to the
person or persons providing the services.” Wash. Rev. Code Ann
sec. 70.128.010(1) (West 2002 & Supp. 2011). Regardless of

whet her an “adult famly honme” is a “foster fam |y hone” under

section 131, petitioners are related to M. Al exander’s parents;
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t hus petitioners’ hone does not qualify as an “adult famly hone”
under Wash. Rev. Code Ann. sec. 70.128.010(1).

In addition, the MPC programin which M. Al exander’s
parents participated is an in-honme program designed to “help
clients remain as i ndependent as possible” and to avoid a nursing
home. M. Johndro, the case manager, indicated in her assessnent
report for Konstantin that he chose “independent |iving w thout
24 hour care.” Thus, the MPC programtreated petitioners’ hone
as M. Al exander’s parents’ hone as opposed to a foster famly
horne.

In sum petitioners have not shown that they operated a
foster famly home within the neaning of section 131.

“Placed by” a State Agency

Second, the qualified foster individual nmust be “placed by
* * * an agency of a State or a political subdivision thereof”.
Sec. 131(b)(2)(A). “As a general matter, if the | anguage of a
statute is unanbiguous on its face, we apply the statute in
accordance with its terns, without resort to extrinsic
interpretive aids such as legislative history.” See, e.g.,

Garber Indus. Holding Co. v. Conm ssioner, 124 T.C. 1, 5 (2005),

affd. 435 F. 3d 555 (5th Gr. 2006); see also Mcorescu v.

Comm ssioner, T.C Menp. 1998-398 (stating “that the intent of

Congress as expressed in the pertinent |egislative history

conports with the plain neaning of the | anguage in section
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131.”7). As previously stated, the MPC programin which M.
Al exander’s parents participated is an in-honme program desi gned
to “help clients remain as independent as possible”. M. Johndro
stated that M. Al exander’s parents were not placed in
petitioners’ home by DSHS, and her assessnment report for
Konstantin further states that Konstantin “continues to choose
i ndependent living wthout 24 hour care.” Finally, M. Johndro
stated and the individual provider enploynent guide also states
that an enpl oyer-enpl oyee rel ati onship was established when M.
Al exander’s parents selected petitioners to be their individual
providers. Hence, M. Alexander’s parents were not “placed by
* * * an agency of a State or a political subdivision thereof” in
petitioners’ home within the neaning of section 131.

Because petitioners did not operate a foster famly hone and
because Konstantin and Tati ana were not placed by an agency of
the State in petitioners’ hone, M. Al exander’'s parents are not
qual i fied foster individuals.

Al t hough we commend petitioners for the support and
conpassi on they have showmn M. Al exander’s parents, we cannot
grant themthe relief they seek. Accordingly, we hold that
petitioners are not entitled to exclude fromgross incone the
recei pt of paynents under WAashington’s MPC program as foster care

paynments under section 131 for the years at issue.
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C. Unr ei mbur sed Enpl oyee Busi ness Expenses

Section 162 generally allows a deduction for ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on a trade or business. The term“trade or business” as
used in section 162(a) includes the trade or business of being an

enpl oyee. Primuth v. Conm ssioner, 54 T.C 374, 377-378 (1970).

The determ nation of whether an expenditure satisfies the
requirenents for deductibility under section 162 is a question of

fact. Conm ssioner v. Heininger, 320 U. S. 467, 475 (1943). In

general, an expense is ordinary if it is considered nornal,
usual, or customary in the context of the particul ar business out

of which it arose, Deputy v. du Pont, 308 U S. 488, 495 (1940),

and an expense is necessary if it is appropriate and hel pful to

the operation of the taxpayer’s trade or business, Conm Ssioner

v. Tellier, 383 U S. 687, 689 (1966); Carbine v. Conm ssioner, 83

T.C. 356, 363 (1984), affd. 777 F.2d 662 (11th G r. 1985). On
t he ot her hand, section 262(a) generally disallows a deduction
for personal, living, or famly expenditures.

Respondent has all owed or conceded that petitioners are
entitled to deduct unreinbursed enpl oyee busi ness expenses for
2006, 2007, and 2008 of $3,573.40, $4,829.00, and $3, 608. 80,

respectively.?®

6 For each year respondent allowed or conceded $1, 688 for
uni on dues and $641 for mleage. For 2006, respondent also
(continued. . .)
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Petitioners have denonstrated that they are entitled to an
addi tional deduction for 2006 of $2,500 for M. Al exander’s
original National Board Certified Teacher certification process.
Beyond this additional deduction for 2006, petitioners have not
established that they are entitled to unrei nbursed enpl oyee
busi ness expenses in any greater anounts. Thus, we hold that
petitioners are entitled to an additional deduction of $2,500 for
unr ei nbur sed enpl oyee busi ness expenses for 2006 but are not
ot herwi se entitled to deductions for unreinbursed enpl oyee
busi ness in excess of the amobunts previously allowed or conceded
by respondent for any of the years in issue.

D. Section 6662 Penalty

Section 6662(a) and (b)(1) inposes a penalty equal to 20
percent of the anobunt of any underpaynent attributable to
negl i gence or disregard of rules or regulations. The term
“negligence” includes any failure to make a reasonable attenpt to
conply with tax | aws, and “disregard” includes any carel ess,

reckl ess, or intentional disregard of rules or regulations. Sec.

5C...continued)
al l oned or conceded $842.00 for airfare and car rental for M.
Al exander’s AP Institute Training in Honolulu, H, and $402. 40
for airfare for M. Alexander’s travel for judo. For 2007,
respondent al so allowed or conceded $2,500 for M. Al exander’s
Nati onal Board Certified Teacher retake process fees. For 2008,
respondent al so allowed or conceded $884.81 for airfare and car
rental for M. Alexander’s AP International Institute in
Honol ulu, H, and $394.99 for airfare related to M. Al exander’s
travel for judo.
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6662(c). Negligence also includes any failure to keep adequate
books and records or to substantiate itens properly. Sec.
1.6662-3(b) (1), Inconme Tax Regs.

Section 6664(c) (1) provides an exception to the inposition
of the accuracy-related penalty if the taxpayer establishes that
there was reasonabl e cause for, and the taxpayer acted in good
faith with respect to, the underpaynent. Sec. 1.6664-4(a),

I ncone Tax Regs. The determ nation of whether the taxpayer acted
wi th reasonabl e cause and in good faith is made on a case-by-case
basis, taking into account the pertinent facts and circunstances.
Sec. 1.6664-4(b)(1), Incone Tax Regs. Cenerally, the nost
inportant factor is the extent of the taxpayer’s effort to assess
the proper tax liability for such year. |1d.

Wth respect to a taxpayer’s liability for any penalty,
section 7491(c) places on the Comm ssioner the burden of
production, thereby requiring the Conmm ssioner to cone forward
with sufficient evidence indicating that it is appropriate to

i npose the penalty. Higbee v. Conm ssioner, 116 T.C 438, 446-

447 (2001). Once the Comm ssioner neets his burden of
production, the taxpayer nust cone forward wi th persuasive
evi dence that the Comm ssioner’s determnation is incorrect. See

id. at 447; see also Rule 142(a); Welch v. Helvering, 290 U S. at

115.
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Respondent determ ned the accuracy-related penalties only on
t he disal |l owance of petitioners’ deductions for unreinbursed
enpl oyee busi ness expenses. Respondent has proven, and has
t herefore di scharged his burden of production under section
7491(c), that petitioners failed to properly substantiate the
disallowed itens. See sec. 1.6662-3(b)(1), Incone Tax Regs.

Petitioners have not nmet their burden of persuasion with
respect to reasonabl e cause and good faith.” Thus, on the record
before us, we are unable to conclude that petitioners acted with
reasonabl e cause and in good faith within the nmeani ng of section
6664(c)(1). Accordingly, petitioners are liable for the
accuracy-rel ated penalty under section 6662(a) on that part of
t he under paynent for each year attributable to disall owed
deducti ons for unrei nbursed enpl oyee busi ness expenses.

Concl usi on

We have considered all of the argunents made by petitioners,
and, to the extent that we have not specifically addressed them
we conclude that they do not support a result contrary to that
reached herein.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.

" At trial, petitioners had little to say about this issue
other than to inply that it was not conceded.



