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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

KROUPA, Judge: Respondent determ ned a $4, 872! defi ci ency

in petitioner’s Federal incone tax for 2001 and a $974 accuracy-

Al nmonetary anounts have been rounded to the nearest
dol | ar.
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related penalty. After concessions,? the issues for decision
ar e:

1. \Wether petitioner may deduct expenses incurred to earn
a master’s degree in business admnistration (MBA). W hold that
he may deduct education-rel ated, but not parking, expenses.

2. \Wether petitioner substantiated $40 in tax preparation
fees and $2, 460.86 i n non-educational unrei nbursed enpl oyee
busi ness expenses. W hold that he did not.

3. Wiether petitioner is liable for the section 66623
accuracy-rel ated penalty for 2001. W hold that he is not.

FI NDI NGS OF FACT

The parties have stipulated some facts. The stipul ation of
facts and the acconpanying exhibits are incorporated by this
reference and are so found. Petitioner resided in Pacific Gove,

California, at the time he filed his petition.*

2Petitioner conceded $833. 14 of $17,500 that he clained as
educati on “busi ness expenses” on Form 2016- EZ, Unrei nbursed
Enpl oyee Busi ness Expenses. Petitioner also conceded a $1, 174
State incone tax refund that he did not report on his return for
2001. Sec. 111. Respondent conceded the bal ance of the State
i ncone tax refund determned in the 2001 deficiency notice.

SAIl section references are to the Internal Revenue Code in
effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.

“Petitioner has lived in Las Vegas, Nev., since August 2004.
He tel ecommutes to worKk.
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Petitioner has been a Sel ane Products, Inc.® (Sel ane
Products) enpl oyee since 1996. Selane Products is an orthodontic
and pediatric |aboratory that specializes in making renovable
orthodontic appliances. It enployed about 75 people at the tine
of trial and is located in Chatsworth, California.

When Sel ane Products hired petitioner, it needed sal espeopl e
wth expertise to sell a newly manuf actured nout h guard.
Petitioner, with his educational background in sports nedicine,
was an ideal fit.

Initially, petitioner was hired part-tinme as a sal esperson
to sell a single product, a protective nmouthguard. H's job
titles at the time were “Sports Medicine Consultant” and
“Director of Intact Muthguards.” The follow ng year, in 1997,
petitioner graduated from Wngate University with a bachelor’s
degree in sports nedicine and began to work for Selane Products
full-time. Petitioner’s responsibilities ranged from maki ng
sal es calls by phone and nmanagi ng small budgets to worKki ng
directly with dentists and athletic trainers to educate them on

the inportance of properly fitted nouth guards.

°Sel ane Products is conposed of four divisions. First, the
Space Maintainers Laboratory fabricates custom dental appliances.
Second, the Sm |l e Foundation provides doctors educational and
mar keti ng opportunities. Third, Second Opinion provides
di agnostic services. Fourth, Success Essentials supplies the
dentistry products.
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By all accounts, petitioner excelled in his duties at Sel ane
Products, and in a few years he becane a | eadi ng sal esman for the
conpany. Dr. Rob Veis (Dr. Veis), chief executive officer of
Sel ane Products and petitioner’s boss, testified that petitioner
had “incredible potential,” was a “quick |earner,” and had
“excel l ent business skills.” As a prom sing young enpl oyee,
petitioner was rewarded with additional responsibilities.

VWhile originally hired to sell a single product,
petitioner’s duties expanded to enconpass ot her dentistry
products and services of Selane Products. For instance,
petitioner was tasked with designing narketing strategies to sel
conpany products, organi zing informational sem nars, and
traveling extensively to neet new staff, set up sem nars, and
pronote Selane Products in tal ks he delivered at dentistry-
rel ated conventions.® Petitioner performed these duties before
obt ai ni ng a graduat e degree.

Petitioner decided to pursue an MBA about 3 years into his
enpl oynent with Sel ane Products. Dr. Veis’ told petitioner that
pursui ng the MBA woul d speed his advancenent wi thin the conpany

and enhance his business skills. Selane Products, however, had a

6Sel ane Products did not reinburse petitioner for any of the
expenses he incurred.

I'n Septenber 2004, Dr. Veis wote a letter stating, in
effect, that Sel ane Products had encouraged petitioner to pursue
t he MBA because it would increase his ability to continue with
t he conpany.
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strict policy of not reinbursing enployees for education costs or
ot her busi ness expenses. Nor did Sel ane Products require
petitioner to obtain the MBA

Petitioner decided to pay for the MBA personally, and in
1999 he comenced studies at Pepperdi ne University. He finished
the degree in late 2001, the year at issue. H's MBA
concentration was in business managenent, and his courses
i ncl uded accounting for managers, statistics, managerial finance,
mar ket i ng managenent, quantitative nethods, negotiation and
conflict resolution, organizational theory and managenent, and
busi ness strategy.

Shortly after petitioner enrolled in, but before he
conpl eted, the MBA program he was pronoted to several new
positions at Sel ane Products. Petitioner was pronoted to
Mar keti ng Manager, Managi ng Director of the Appliance Therapy
Practitioners Association, Head of the SMLE Foundation, Practice
Devel opment Consul tant, and Project Devel opment Consultant. In
t hese new capacities, petitioner’s duties expanded and i ncl uded
anal yzing financial reports, designing action plans for sales,

and eval uating the effectiveness of marketing canpaigns.?

8An “enpl oyee profile” from Sel ane Products summari zes
petitioner’s work history as follows: (1) From 1996-1997,
petitioner worked in the marketing departnment in the position of
“Intact Sales”; (2) from 1998-2000, petitioner worked in the
mar keti ng departnent in the position of “Sales/Murketing”; and
(3) from 2000 through 2003, petitioner worked in the sales
(continued. . .)
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Petitioner performed many of these same functions before he
earned his MBA. Petitioner remained a full-tine enpl oyee of
Sel ane Products while in the MBA program

Petitioner deducted his MBA-rel ated expenses on his Schedul e
A, Item zed Deductions, on Form 2016-EZ, Unrei nbursed Enpl oyee
Busi ness Expenses, which he tinely filed along with his
el ectronic Federal incone tax return for 2001. Petitioner also
i ncurred substantial business expenses traveling for Sel ane
Products that he deducted on his Schedul e A

Specifically, petitioner deducted $17,500° of tuition
expenses and $231 of parking fees associated with his educati on.
In addition, petitioner deducted business-rel ated expenses of
$104 in vehicle expenses, $1,091 in travel expenses, and $113 in
neal expenses. Petitioner also deducted $40 of tax preparation
fees on his Schedule A

Respondent di sall owed petitioner’s deductions and nmail ed him
a deficiency notice on Cctober 1, 2003. 1In the notice,
respondent determ ned a $4, 872 deficiency and $974 accuracy-
rel ated penalty under section 6662(a) for 2001. Petitioner filed

atinely petition.

8. ..continued)
managenent departnment in the position of “Sal es/ Marketing.”

°See infra note 15.
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OPI NI ON

Respondent di sal |l owed the cl ai ned enpl oyee busi ness expenses
and determ ned that petitioner was |liable for an accuracy-rel ated
penalty. Petitioner asserts that he may deduct MBA-rel ated
expenses and ot her non-education busi ness expenses, and that he
is not |liable for the penalty because he acted with reasonabl e
cause and in good faith in taking the deductions. W address
each issue in turn. W begin with the burden of proof.

A. Burden of Proof

At trial, the Court found, and petitioner conceded, that
petitioner failed to conply with reasonabl e requests by
respondent for w tnesses, information, docunents, neetings, and

interviews.® See Snyder v. Commi ssioner, T.C. Menp. 2001-255

(citing H Conf. Rept. 105-599, at 240-241 (1998), 1998-3 C. B
747, 994-995). Accordingly, section 7491(a) does not shift the

burden of proof to respondent, and petitioner bears the burden to

©Thi s burden may shift to the Conmm ssioner to disprove
entitlenent to a clainmed deduction if the taxpayer introduces
“credi bl e evidence” conplete with the necessary substantiation
and docunentation sufficient to fulfill the sec. 7491(a)
requi renents. See Snyder v. Conm ssioner, T.C Meno. 2001-255
(citing H Conf. Rept. 105-599, at 240-241 (1998), 1998-3 C. B
747, 994-995). W held at trial that petitioner did not neet his
sec. 7491(a) obligations because he m ssed several neetings with
respondent and failed to respond to several inquiries.
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prove by a preponderance of the evidence that he qualified for
t he cl ai med deductions. !

B. VWhet her Petitioner May Deduct Hi s MBA Educati onal Expenses

We first determ ne whether petitioner’s MBA-rel ated expenses
qual i fy as deducti bl e busi ness expenses. A taxpayer may deduct
all ordinary and necessary expenses paid or incurred during the
taxabl e year in carrying on a trade or business. Sec. 162(a).
Educati onal expenses, specifically, are deductible if the
education maintains or inproves skills required by the individual
in his or her enploynent or other trade or business or neets the
express requirenments of the individual’'s enployer. Sec. 1.162-
5(a)(1) and (2), Incone Tax Regs.

No deduction is allowed, however, if the taxpayer’s expense
is for education that enables himor her to neet the m ni mum
educational requirenents for qualification in his or her
enpl oynment or if the education leads to qualifying the taxpayer
for a new trade or business. Sec. 1.162-5(b)(2) and (3), I|ncone

Tax Regs.

1The Commi ssioner’s determ nations in a deficiency notice
are presuned correct, and the taxpayer bears the burden of
proving otherwise. Rule 142(a); Welch v. Helvering, 290 U. S
111, 115 (1933). Deductions are generally a natter of
| egi sl ative grace, and the taxpayer bears the burden of proving
he or she is entitled to the clainmed deductions. |NDOPCO, 1|nc.
v. Comm ssioner, 503 U.S. 79, 84 (1992); New Colonial Ice Co. v.
Hel vering, 292 U.S. 435, 440 (1934).
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Because the parties agree that the MBA inproved petitioner’s
skills, we focus on whether the MBA net the m nimum educati on
requi renent of Sel ane Products or qualified petitioner for a new
trade or business. In other words, petitioner’s MBA-rel ated
expenses are not deductible if the MBA was a condition precedent
to his enploynent. Nor are the expenses deductible if the MBA
qualified petitioner for a new trade or business, regardl ess of
his intent to enter a new trade or business, and regardl ess of
whet her his duties significantly changed after he obtained the

MBA. Robinson v. Comm ssioner, 78 T.C 550, 556-557 (1982);

Bodl ey v. Conmi ssioner, 56 T.C. 1357, 1360 (1971); Jungreis v.

Conmm ssioner, 55 T.C. 581, 591 (1970); Schwermyv. Conm Ssioner,

T.C. Meno. 1986-16; sec. 1.162-5(b)(1), Incone Tax Regs.

1. VWhet her the MBA Met M ni num Educati on Requi renents of
Sel ane Products

Det er m ni ng whet her an enpl oyee neets the m ni num educati on
requi renment typically means that an enpl oyee nust have a
particul ar degree before being hired or obtain the degree within
a certain period after being hired. See sec. 1.162-5(b)(2)(iii),
Exanples (1), (2), and (3), Incone Tax Regs. Here, respondent
argues that Sel ane Products had a m ni num educati on requirenent,
not for petitioner to begin enploynent but for petitioner to be
pronoted after he was hired, and that requirenment was for

petitioner to obtain an MBA. W di sagree.
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We first note that the parties both stipulated on the record
that Sel ane Products did not expressly require that petitioner
obtain an MBA to continue enploynent with Sel ane Products.?? W
nmust determ ne, therefore, whether Sel ane Products conditioned
pronotions, rather than enploynent generally, on petitioner
begi nni ng the MBA program

Petitioner’s boss at Sel ane Products strongly encouraged him
to obtain the MBA. Petitioner’s boss al so specul ated t hat
petitioner m ght advance faster within Selane Products with the
MBA. The record does not support respondent’s contention,
however, that petitioner’s pronotions were contingent on his
begi nning the MBA program Encouraging petitioner to obtain the
MBA and specul ating that he m ght advance faster with the MBAis
not tantanount to a requirenent that petitioner obtain the MBA.
Moreover, we decline to find that a m ni num educati on requirenent
exi sted nerely because petitioner’s pronotions happened to
coincide with his enrollnment in the MBA program

We find no evidence in the record that petitioner was
required to begin the MBA programto receive the pronotions at

issue. Nor do we discern that a requirenent existed on the facts

2 nexplicably, while a letter in evidence enphatically
states that “Daniel R Alleneier, Jr. is in fact required to earn
a graduate degree in order to maintain enploynent with Sel ane
Products, Inc.,” the parties stipulated: “An MBA did not neet an
express requirenent of Selane Products as a condition to
petitioner’s retention with Sel ane Products.”
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and circunstances, particularly where petitioner was pronoted
before he conpleted the MBA program W hold therefore that
neither petitioner’s enrollnent in the MBA programnor his
conpletion of the programnet a m ni num educati on requirenent of
Sel ane Products. The nore difficult question, rather, is whether
the MBA qualified petitioner for a new trade or business.

2. VWhet her the MBA Qualified Petitioner for a New Trade or

Busi ness
We nust next determ ne whether petitioner’s MBA qualified
himto performa trade or business that he was unqualified to
perform before he earned the MBA. Wether an education qualifies
a taxpayer for a new trade or business depends upon the tasks and
activities he or she was qualified to perform before the
education and those that he or she was qualified to perform

afterwards. See denn v. Comm ssioner, 62 T.C 270, 275 (1974);

Wei szmann v. Conm ssioner, 52 T.C. 1106, 1110 (1969), affd. per

curiami443 F.2d 29 (9th Gr. 1971). The Court has repeatedly
di sal | oned educati on expenses where the education qualifies the
t axpayer to perform*“significantly” different tasks and

activities. Browne v. Conmm ssioner, 73 T.C. 723, 726 (1980)

(citing Dlaz v. Conm ssioner, 70 T.C. 1067, 1074 (1978), affd.

wi t hout published opinion 607 F.2d 995 (2d Cr. 1979)); denn v.

Conm ssi oner, supra. The relevant inquiry is whether the

t axpayer is objectively qualified in a new trade or business.

See Robinson v. Conm ssioner, 78 T.C. 550, 554-556 (1982); denn
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V. Conm ssioner, supra; Wiler v. Conmm ssioner, 54 T.C. 398, 401-

402 (1970); sec. 1.162-5, Incone Tax Regs.

Respondent clains that petitioner’s evolving duties and
pronotions after he enrolled in the MBA program denonstrate that
petitioner was qualified for and indeed entered a new trade or
busi ness at Sel ane Products once he began the MBA program
Respondent argues that petitioner’s trade or business before the
MBA was principally sales related and involved only limted
manageri al and financial duties, but that once petitioner began
t he MBA program he advanced to nunerous ot her jobs and was given
advanced manageri al, marketing, and financial duties, all of
which were “significantly” different fromthe duties he perforned
before enrolling. In sum respondent argues that the MBA
qualified petitioner for the specific new trade or business of
“advanced marketing and finance managenent.”

Petitioner disagrees and argues that the MBA enhanced and
mai ntai ned skills he already used in his job, but did not qualify
himfor a new trade or business or for any particular pronotions.
Petitioner argues that the MBA nerely capitalized on his
abilities that he had before beginning the program giving hima
better understandi ng of financials, costs anal yses, marketing,
and advertising. After careful consideration, we agree with

petitioner.
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Petitioner was hired by Sel ane Products for his experience
in sports nedicine, and he was hired, at first, to sell a sports-
rel ated product. Petitioner excelled in his duties and was
rewarded with increased responsibility, including managenent,
mar keti ng, and finance-rel ated tasks. The record establishes
that he performed these nyriad tasks before he enrolled in the
MBA program Once he enrolled, but before he finished the MBA
program he was pronoted to new positions involving nore conpl ex
tasks, but still involving the same marketing, finance, and
managenent duti es.

Sinply acquiring newtitles or abilities does not
necessarily constitute the entry into a new trade or business.

See denn v. Conm ssioner, supra. The “commobnsense approach”

rather, requires that a conparison be made between the types of
activities that the taxpayer was qualified to perform before
acquiring a particular title or degree with those that he or she

was qualified to performafterwards. Reisinger v. Conm ssioner,

71 T.C. 568, 574 (1979); Davis v. Conm ssioner, 65 T.C 1014,

1019 (1976); denn v. Conm ssioner, supra; Wisznmann v.

Conm ssi oner, supra at 1109. |If the activities are significantly

different, then the educational expenses are disallowable. ddenn

v. Conm ssioner, supra. This is an objective test. D az v.

Comm ssioner, 70 T.C. 1067, 1073 (1978); Taubman v. Conm ssioner,

60 T.C. 814, 817 (1973); see sec. 1.162-5, Incone Tax Regs.
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Petitioner’s business after enrolling in the MBA programdid
not significantly change. After conpleting the MBA program
petitioner established with testinony that his business invol ved
the sane general activities that he perfornmed before enrolling in
the program activities involving sales, marketing, and
managenent. \Wiile petitioner was awarded with new positions and
titles after he enrolled in the programand while the MBA may
have sped his advancenent within Sel ane Products, the basic
nature of his duties did not significantly change. The MBA
rather inproved preexisting skills that petitioner used before
enrolling in the MBA program

We al so di stinguish our facts from cases invol ving taxpayers
enbar ki ng on a course of study that qualified themfor a
prof essional certification or license. Courts considering those
factors have often found that the education expenses were not
deducti bl e, even where the taxpayer performed nany of the sane
activities before the education. For instance, the Court denied
t axpayers’ deduction for |aw school expenses on four occasions
because law was a field of study that |led the taxpayers to
qualify for the new trade or business of being an attorney. See

Bodl ey v. Conmi ssioner, 56 T.C 1357 (1971); Weiler v.

Conmi ssi oner, supra; Weiszmann v. Conmmi ssioner, supra at 1110-

1111; Glligan v. Conm ssioner, T.C. Menob. 2002-150, affd. 61
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Fed. Appx. 314 (8th Cr. 2003).%® Petitioner’s MBA was not a
course of study leading himto qualify for a professional
certification or license.

We find two cases particularly instructive. On one
occasi on, our Court considered whether an MBA degree qualified a

t axpayer for a new trade or business. See Blair v. Conm Ssioner,

T.C. Meno. 1980-488. |In that case, the taxpayer was enpl oyed as
a personnel manager whil e taking courses toward an MBA. W found
that the taxpayer was entitled to deduct tuition expenses because
the courses inproved the taxpayer’s job skills and did not

gualify the taxpayer for a new trade or business.! |d.

BCourts have found sinmlarly where the course of study |ed
taxpayers to qualify for professional certifications. For
i nstance, the Court has found that a |icensed public accountant
isin adifferent trade or business froma certified public
accountant. See denn v. Comm ssioner, 62 T.C 270, 275 (1974).
The Court has al so found that a pharmacist internis in a
different trade or business froma regi stered pharnmaci st, even
where they each perform many of the sane tasks and activities.
See Antzoul atos v. Comm ssioner, T.C Menp. 1975-327.

1YW deni ed deductions for MBA expenses in two other cases
on the basis that the taxpayer had not already been established
in a trade or business. See Link v. Conmm ssioner, 90 T.C 460,
463- 464 (1988), affd. 869 F.2d 1491 (6th Cr. 1989); Schneider v.
Comm ssioner, T.C Meno. 1983-753; cf. Sherman v. Conm ssioner,
T.C. Meno. 1977-301. This is distinguishable fromour case where
petitioner had worked for Selane Products prior to and throughout
the MBA program In addition, our facts are distinguishable from
a case in which we deni ed MBA expense deductions where the
taxpayer’s duties were technical before enrolling in the MBA
program and managerial afterwards. See MIllvoy v. Conm SsSioner,
T.C. Meno. 1979-248; see al so Hudgens v. Conm ssioner, T.C Meno.
1997-33 (managi ng assets in a trust conpany differs significantly
fromresearching tax issues and preparing tax returns for an
(continued. . .)
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Simlarly, in another case before our Court, we held that a
t axpayer was allowed to deduct the educational expenses
associated wth a master of science degree in admnistration
where the studies provided the taxpayer with a broad general
background i n managenent and business admi nistration, activities
that were already conponents of the taxpayer’s work activities.

See Beatty v. Conmmi ssioner, T.C. Menp. 1980-196. As in Blair and

Beatty, petitioner’s MBA courses provided himw th a general
background to performtasks and activities that he had perforned
previ ously at Sel ane Products.

We al so decline to find as an objective matter that the MBA
qualified petitioner in a “new trade or business, where
petitioner had substantial work experience directly related to

his MBA coursework. See Robi nson v. Conm ssioner, 78 T.C. 550,

554-556 (1982); G enn v. Conm ssioner, supra at 275; Wiler v.

Commi ssioner, 54 T.C 398, 401-402 (1970); sec. 1.162-5, I|ncone

Tax Regs. The MBA qualified petitioner to performthe sane

general duties he performed before enrolling in the MBA program
Accordingly, we find that petitioner’s MBA did not neet a

m ni mum educati on requirenent of Sel ane Products. Nor do we find

that the MBA qualified petitioner to performa new trade or

¥4(...continued)
accounting firm.
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busi ness. Petitioner therefore may deduct the amount of MBA
tuition expenses that he substantiated.

C. VWhet her Petitioner Adequately Substanti ated Tax Preparation
Fees and Unrei nbursed Enmpl oyee Busi ness Expenses

W& next address whether petitioner may deduct non-education
expenses and tax preparation fees. Taxpayers do not have an
i nherent right to take deductions. Deductions are a matter of
| egi slative grace, and taxpayers nmust establish their right to

take them Deputy v. du Pont, 308 U. S. 488, 493 (1940); New

Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

Taxpayers must substantiate any deducti ons and bear the burden of

substanti ati on. Hr adesky v. Conm ssioner, 65 T.C. 87, 89-90

(1975), affd. per curiam540 F.2d 821 (5th Cr. 1976).

In addition to the substantiation requirenents for ordinary
and necessary busi ness expenses, taxpayers are subject to nore
stringent substantiation requirenents for certain expenses. See
secs. 162(a), 274(d). For instance, taxpayers nust strictly
substantiate the nature and anount of the neal, travel, and
vehi cl e expenses. See sec. 274(d). For these expenses, a
t axpayer must naintain adequate records or produce sufficient

evidence to corroborate his or her statenents to substantiate the

%Qur finding pertains only to $15,745 in tuition-rel ated
expenses and not $231 in parking fees petitioner associates with
hi s education, which he failed to substantiate. Petitioner
originally deducted $17,500 in tuition expenses, which respondent
| ater reduced to $15, 745, without objection.
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anount, tinme and place, and busi ness purpose of the expense, as
wel | as the business relationship to the taxpayer of the persons
involved in the clainmed expenses. 1d. (flush | anguage).
Adequate records require the taxpayer to naintain a diary, a |og,
or a simlar record, and docunentary evidence that, in
conbi nation, are sufficient to establish each el enent of each
expenditure or use. Sec. 1.274-5T(c)(2)(i), Tenporary |Inconme Tax
Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985). A record nust
generally be witten contenporaneously with the expenditure.
Sec. 1.274-5T(c)(2)(ii)(A), Tenporary Incone Tax Regs., supra.
Agai nst this background, we now anal yze whet her petitioner
satisfied substantiation requirenents for his clained deductions.

Overall, petitioner clainmd $17,500 in business expenses of
whi ch he conceded $833. O the renmmi ning $16, 667, $15, 745 was
attributable to the tuition expenses that petitioner
substanti ated, for which we granted a deduction. The remaining
amounts are $922 in m scel |l aneous busi ness expenses, $40 in tax
preparation fees, $104 in vehicle expenses, $1,091 in travel
expenses, and $113 in neal expenses.

Petitioner contends that he |ost records supporting expense
deductions for the tax preparation fees and m scel | aneous
busi ness expenses. He has failed to reconstruct adequately those

records or otherw se corroborate those itens. These expenses are
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t heref ore unsubstanti ated and di sal |l oned. !* See secs. 162(a),

212(1); Hradesky v. Conm ssioner, supra at 89-90.

As for the neal, travel, and vehicle expenses that require
strict substantiation, respondent contends that petitioner failed
to substantiate strictly $1,091 in travel expenses and $113 in
meal expenses. Respondent argues that while petitioner
docunent ed his paynent of sone of the anounts charged, he
substanti ated neither the “business purpose” of the expenses nor
t he “business relationship” to himof any persons entertained.

We agree that petitioner has not strictly substantiated these
expenses.

Petitioner frequently traveled on business and incurred neal
and travel expenses, which his enployer did not reinburse.! Yet
petitioner substantiated only the tinme and anmount of certain of
t hese expenses, and of those anobunts he did not adequately
establish the business rel ationship between the expenses and his
busi ness for Sel ane Products. See sec. 274(d) (flush |anguage).

Petitioner substantiated certain expenses with credit card
recei pts and a personal calendar. Wile sone of those expenses

coi ncided wi th business functions, petitioner did not explain the

petiti oner gave us no basis to apply the Cohan rule to
estimate his expenses. See Cohan v. Conmm ssioner, 39 F.2d 540,
543-544 (2d Cir. 1930).

Petitioner incurred the vehicle expenses for travel
bet ween two Sel ane Products buil di ngs.
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busi ness rel ati onshi p between the charges and the trade or

busi ness of Selane Products.® For exanple, petitioner’s credit
card statenent listed a charge for “Tavern on the Green” on
Novenber 29, which coincided with a cal endar notation for
“greater New York Dental Meeting.” W do not know with whom
petitioner dined, whether the dinner had a busi ness purpose, or
the nature of the relationship, if any, between the person
entertained and petitioner’s work for Sel ane Products.
Petitioner’s credit card statenent also |listed a charge for
“Monterey Plaza Hotel” on Cctober 29, which coincided with a
cal endar notation for “Monterey Meeting.” W are left to
specul ate as to the nature and busi ness purpose of the Mnterey
Pl aza char ge.

For these charges, petitioner was subject to stricter
substantiation requirenments than for his general business
expenses. W find that petitioner has failed to satisfy those
requi renents. Accordingly, we sustain respondent’s
determ nations regarding petitioner’s unreinbursed business

expenses.

8Credit card receipts reflect that petitioner paid $671. 87,
$231. 40, and $100.50 for a hotel, rental car, and airline fare,
whi ch coincided wth a business convention. Petitioner simlarly
substantiated that he paid $130.33 and $116.66 in restaurant
charges during anot her business conventi on.
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D. VWhet her Petitioner Is Liable for Accuracy-Rel ated
Penal ti es Under Section 6662(a)

Respondent determ ned that petitioner is liable for an
accuracy-rel ated penalty under section 6662(a) with respect to
t he underpaynent attributable to petitioner’s clained business
expenses. W di sagree.

Respondent has the burden of production under section
7491(c) and must cone forward with sufficient evidence that it is
appropriate to i npose the penalty. See sec. 7491(c); Higbee v.

Commi ssioner, 116 T.C. 438, 446-447 (2001). The accuracy-rel ated

penal ty under section 6662(a) does not apply to any portion of an
under paynent, however, if it is shown that there was reasonable
cause for, and that the taxpayer acted in good faith with respect
to, that portion. Sec. 6664(c)(1l); sec. 1.6664-4(b), Incone Tax
Regs. The determ nation of whether the taxpayer acted with
reasonabl e cause and in good faith depends on the pertinent facts
and circunstances, including the taxpayer’s efforts to assess his
or her proper tax liability and the know edge and experience of
the taxpayer. Sec. 1.6664-4(b)(1), Incone Tax Regs.

We do not find petitioner |liable for a penalty on the
under paynent attri butable to the business expenses. Petitioner
prevailed on the tuition expenses he substantiated. As for the
remai ni ng expenses, petitioner established at trial that he
i ncurred substantial business expenses for which he was not

reintbursed. Wre it not for a loss of records in noves
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petitioner made in the years |leading up to trial, we believe that
petitioner could have substantiated many of the deducti ons.
Mor eover, petitioner contenporaneously recorded the tine and
anmount of several business expenses. Though the records were
insufficient to neet the strict substantiation requirenents, we
find that he acted with reasonabl e cause and in good faith in
taki ng the deductions. Secs. 162(a), 274(d). Accordingly, we
decline to inpose a penalty upon petitioner.

I n reachi ng our holding, we have considered all argunents
made, and, to the extent not nentioned, we conclude that they are
moot, irrelevant, or without nerit. To reflect the foregoing and

t he concessions of the parties,

Deci sion will be entered

under Rul e 155.




