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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

JACOBS, Judge: These cases were consolidated for purposes of

trial, briefing, and opinion.



Pursuant to separate notices of deficiency, respondent
determ ned that the Estate of Sloan Allen is |liable for Federa
estate and incone taxes, plus additions to tax, as follows:

Estate of Sloan All en

Estate Tax Liability:

Additions to Tax

Sec. Sec. Sec.
Docket No. Defi ci ency 6651(a) (1) 6653(a) (1) (A 6653(a) (1) (B)
24986- 97 $5, 835, 634 $1, 458, 909 $291, 782 !

1 50 percent of the interest on the portion of the underpaynent
attri butable to negligence.

| ncone Tax Liability:

Additions to Tax

Sec. Sec. Sec.
Docket No. Year Defi ci ency 6651(a) (1) 6653(a) (1) (A 6653(a) (1) (B)
24987- 97 1987 $278, 253 $69, 563. 25 $13, 912. 65 1

1 50 percent of the interest on the portion of the underpaynent
attri butable to negligence.

Pursuant to separate notices of transferee Iliability,
respondent determned that David Allen is liable both as the
fiduciary of the Estate of Sloan Allen (sonetinmes referred to as
Sloan’s estate or the estate) and as a transferee of the assets of
the estate for wunpaid Federal estate and incone taxes, plus

additions to tax, owed by the estate, as foll ows:



David All en, Transferee

Estate Tax Liability:

Additions to Tax

Sec. Sec. Sec.
Docket No. Defi ci ency 6651(a) (1) 6653(a) (1) (A 6653(a) (1) (B)
24985- 97 $5, 835, 634 $1, 458, 909 $291, 782 !

! 50 percent of the interest on the portion of the underpaynent
attri butable to negligence.

| ncone Tax Liability:

Additions to Tax

Sec. Sec. Sec.
Docket No. Year Defi ci ency 6651(a) (1) 6653(a) (1) (A 6653(a) (1) (B)
24984- 97 1987 $278, 253 $69, 563. 25 $13,912. 65 !

1 50 percent of the interest on the portion of the underpaynent
attri butable to negligence.

The issues for decision are: (1) Wiether David Allen is the
executor of the Estate of Sl oan All en pursuant to section 2203, and
if so, whether the notices of deficiency mailed to himin that
capacity with respect to Federal estate and incone taxes and
additions to taxes are valid; (2) whether David Allen is |liable as
fiduciary of the Estate of Sloan Allen pursuant to 31 US. C
section 3713(b) (1994), for unpai d Federal estate and i ncone taxes,
and additions to tax, owed by the estate; and (3) whether David
Allenis liable as a transferee pursuant to section 6901 for unpaid
Federal estate and i ncone taxes, and additions to tax, owed by the
est ate.

Unl ess otherw se indicated, all section references are to the
I nt ernal Revenue Code, and all Rule references are to the Tax Court

Rul es of Practice and Procedure.



FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found. The
stipulations of facts and the attached exhibits are incorporated
herein by this reference.

Backgr ound

At the tinme David Allen (David) filed petitions for each of
t he docketed cases involved herein, he resided in Neu Chatel
Switzerland. David is the only child of Sloan and Margaret Allen.

David was born on April 22, 1930. In 1950, he received a
bachel or of science degree in engineering fromYale University. In
1953, he received a naster’s degree i n busi ness adm ni stration from
Harvard University. He attended Harvard Law School for 3 years but
did not receive a degree.

David and Sloan Allen (Sloan) |lived together at 3722 Dewey
Avenue, Omaha, Nebraska, from 1932 until Sloan's death in 1987.
They wal ked to and from work together daily and often dressed
al i ke.

Baum Meyer Co.

Davi d and Sl oan worked at Baum Meyer Co. (Baum), their wholly
owned corporation. As of the date of Sloan’s death, David was the
presi dent and chai rman of the board of directors of Baum Sloan did
not hold an official position at Baum

Before July 7, 1976, Sl oan owned 604 shares of Baum stock and

David owned 580 shares. On July 7, 1976, Sloan gave David 575



shares of Baum stock. On Decenber 12, 1976, Sloan sold 24 shares
of Baum stock to David for $6, 768. On January 1, 1977, Sloan
transferred his remaining 5 shares of Baum stock to David.
Thereafter, David owned all 1,184 outstandi ng shares of Baum st ock.

Margaret's Death

Margaret Allen (Margaret) died on Novenmber 24, 1970. Sl oan
and David were her only heirs. Sl oan was the executor of
Margaret's estate.

Margaret's will was probated in the County Court of Dougl as
County, Nebraska (county court). Her estate was appraised at
$358, 151.17. Sloan inherited $174,463.75, including 2,500 shares
of Standard G| stock. David inherited $152, 059. 20.

On January 17, 1972, Sloan, in his capacity as executor, filed
a Form 706, U.S. Estate Tax Return, with the Internal Revenue
Service (IRS) for Margaret's estate. Margaret’s estate was |iable
for Federal estate tax of $23,114.58. In addition, Margaret's
estate was subject to a Nebraska State inheritance tax of
$1, 420.59, which was paid out of David's share of the estate.

Sl oan' s Deat h

On February 27, 1987, Sl oan was admitted to Methodi st Hospital
i n Oraha, Nebraska. David informed the hospital that Sloan was
wi dowed. Sloan died intestate on March 8, 1987.

On March 9, 1987, David contacted Terry Kuchera, a |ocal

funeral director at Crosby, Kunold, Burket Funeral Chapels (Funeral
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Chapels), to arrange for his father’s funeral. (Funeral Chapels
had previously handled WMargaret's funeral and burial.) David
provi ded M. Kuchera with informati on about his father. David told
M. Kuchera that his father died a wdower. David paid the funeral
costs. He instructed M. Kuchera not to place a notice of his
father's death in the |ocal newspaper. Only four individuals
attended Sl oan's funeral and burial services: David, M. Kuchera,
anot her Funeral Chapel s enpl oyee, and Reverend Jack Fricke.

D. A Baum Tr ust

Sl oan was trustee and beneficiary of the DA Baum Trust (the
trust) fromwhich he received i ncome quarterly. (In 1985 and 1986,
Sl oan received distributions of $19, 375 and $20, 218, respectively,
fromthe trust.) Following his father’s death, David was the sole
trustee and beneficiary of the trust.

As of March 8, 1987, the corpus of the trust consisted of
5,616 shares of Exxon Corp. (Exxon) stock, valued at $81.23 per
share for a total of $456,500. On March 12, 1987, the trust
recei ved $5,054 in dividend incone fromthe Exxon stock.

On August 13, 1987, the shares of Exxon stock were split 2 for
1. On Septenber 18, 1987, the trust surrendered: (1) 5,616 shares
of Exxon stock (certificate No. MB23453); and (2) 5,616 additional
shares of Exxon stock (certificate No. U0327703). Subsequently, a

certificate for 11,232 shares of Exxon stock (certificate No.



832219) was issued in the nanmes of Sloan and David, Trustees, U A
12- 30- 1938, for David' s benefit.

Sl oan' s Exxon and Standard O Stock

On the date of his death, Sloan owned 110, 000 shares of Exxon
and Standard GO stock (the 110,000 shares of stock), as
represented by 198 stock certificates, having a market value of
$8, 937,500. Shortly follow ng Sl oan's death, the 110, 000 shares of
stock were sold for a total of $9,650,977.92. Sloan's purported
signature appeared on the back of each of the 198 stock
certificates. Several entities were used to acconplish the sale of
the 110,000 shares of stock: Bank Ehinger & CIE, AG (BECIE) of
Basel, Swtzerland; Brown Brothers Harriman & Co. (BBH) of New
York; Depository Trust Co. (DTC) of New York; and Cede & Co. On
March 24, 1987, BBH received the 110,000 shares of stock from
BECI E, and on March 25, 1987, BBH deposited the 110,000 shares with
DTC. These shares were sold in accordance with instructions
received from BECIE contained in a March 19, 1987, letter. The
proceeds of the sales, $9,650,977.92, were credited to BECIE' s
account at BBH

Sl oan's Mbrgan @Guaranty Trust Co. Checki ng Account

On the date of his death, Sloan had a checking account at
Morgan Guaranty Trust Co. of New York (Morrgan Guaranty checking
account) with a balance of $357,040. 39. Shortly after Sloan's

death, two deposits were nmade into that checking account: (1) On
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March 11, 1987, a $99, 000 check was deposited, representing accrued
di vidends arising from Sloan's ownership of the 110,000 shares of
stock; and (2) on March 12, 1987, a $5,054 check was deposited,
representing a distribution fromthe trust (arising fromdividends
from Exxon Corp.).

Checks were drawn on the Myrgan CGuaranty checking account
followi ng Sloan’s death. The foll ow ng checks were made payable to
Sl oan, contained his purported signature as maker, and were

purportedly endorsed by Sl oan:

Check No. Dat e of Check Anpunt Date Paid
402 unknown $15, 289. 56 4/ 20/ 87
403 unknown 14, 998. 61 4/ 22/ 87
404 unknown 15,241. 71 4/ 22/ 87
405 unknown 15, 261. 31 4/ 15/ 87
406 unknown 14, 965. 41 4/ 17/ 87
409 unknown 15, 425. 61 4/ 23/ 87
411 unknown 15, 024. 65 4/ 27/ 87
412 unknown 15, 037. 42 4/ 28/ 87
413 unknown 14, 905. 72 4/ 30/ 87
414 unknown 15, 116. 71 4/ 30/ 87
415 4/ 29/ 87 15, 337. 41 5/ 5/ 87
416 4/ 30/ 87 14, 989. 42 5/ 5/ 87
418 5/ 4/ 87 14, 905. 88 5/ 7/ 87
419 5/ 5/ 87 15, 334. 26 5/ 7/ 87
421 5/ 7/ 87 14, 987. 21 5/ 11/ 87
422 5/ 8/ 97 15, 105. 25 5/ 13/ 87
423 5/ 11/ 87 15, 243. 66 5/ 13/ 87
427 5/ 14/ 87 14, 975. 25 5/ 18/ 87
428 5/ 15/ 87 14, 995. 26 5/ 19/ 87
429 5/ 18/ 87 15, 275. 24 5/ 20/ 87
431 5/ 19/ 87 14, 678. 89 5/ 26/ 87
434 5/ 20/ 87 12, 500. 00 5/ 25/ 87
437 5/ 20/ 87 6, 990. 20 5/ 26/ 87
439 unknown 33, 500. 00 4/ 21/ 87
440 unknown 15, 102. 02 4/ 23/ 87
441 5/ 12/ 87 15, 441. 62 5/ 14/ 87
442 5/ 13/ 87 15, 221. 56 5/ 15/ 87
443 5/ 6/ 87 15, 224. 78 5/ 11/ 87
444 5/ 4/ 87 15, 011. 75 5/ 7/ 87

448 unknown 15, 008. 42 4/ 27/ 87



As of WMy 31, 1987, the balance in the Mrgan GQuaranty
checki ng account was zero.

Sloan's First National Bank of Omha Account

On March 8, 1987, Sloan had an account at the First National
Bank of Qmaha, with a bal ance of $5,089.17. By Septenber 29, 1987,
the balance in this account was zero.

Tax Returns

On July 7, 1976, Sloan filed a Form 709, U S. Quarterly Gft
Tax Return, on which he reported giving 575 shares of Baumstock to
Davi d. On that return, Sloan reported his marital status as
“single”.

On January 2, 1986, Sloan filed a Form 1040, U.S. I ndividual
I nconme Tax Return, for 1985. His filing status was |listed as “head
of household” (wth David listed as his qualifying child). On
January 22, 1987, Sloan filed a Form 1040 for 1986. Hs filing
status was |listed as “head of househol d”.

Fi duciary incone tax returns were filed for the trust for 1985
and 1986, reporting $19, 375 of dividend i ncomre for 1985 and $20, 218
of dividend i ncone for 1986.

Sloan’s estate did not file either a Federal estate or a
fiduciary incone tax return. Nor was a Federal inconme tax return

for Sloan filed for the period January 1 to March 8, 1987.
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| RS I nvestigation of Sloan Individually

In May 1991, Revenue Oficer Lucille Sutton (Ms. Sutton) began
an investigation regarding Sloan's failure to file a 1987
i ndi vidual return. During the course of this investigation, she
di scovered that Sloan and/or his estate had wages and dividend
i nconme in 1987 but no returns reporting such i nconme had been fil ed.

On February 12, 1992, Ms. Sutton went to Baunis office in
order to speak to David about his father. She was told that David
was out of the office. She | eft her business card, requesting
David to contact her. Because David failed to do so, Ms. Sutton
attenpted to reach himby tel ephone on February 14, 1992. She was
told that David was in a neeting; again, she left a nessage
requesting David to return her call. David again failed to contact
her.

On February 19, 1992, Ms. Sutton again attenpted to speak with
David by tel ephoning him at work. She was told that David was
attending a business luncheon. M. Sutton left a nessage with a
Baum enpl oyee, again requesting that David tel ephone her.

Despite Ms. Sutton’s | eaving nunmerous nessages for David at
Baum Davi d never contacted Ms. Sutton. Consequently, on March 20,
1992, she made another visit to Baunmis office. There, she spoke
with a M. Richardson, a Baumenpl oyee, who i nforned her that: (1)
David was out of town; (2) Sloan was deceased (although M.

Ri chardson did not know the date of death); and (3) Sloan was
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David's father. At the end of their conversation, Ms. Sutton gave
M. Richardson her business card to relay to David. David failed
to contact her. Accordingly, on April 1, 1992, she nade a third
visit to Baunis office, in order to serve a summons on David. (The
sumons requested all available information relating to Sloan's
income or any estate, trust, or other fiduciary of Sloan for 1987
t hrough 1991.) Wen Ms. Sutton arrived at Baumis offices, she was
informed that David was not there. She then drove to David's
resi dence to serve the summons, but the outer gate was padl ocked.
Ms. Sutton subsequently returned to Baunis offices, and by
happenst ance, net David. David asked Ms. Sutton to neet himlater
that afternoon at his accountant's office to discuss the summons;
they so net. M. Sutton served the sumons on David, explaining
that he was to appear at her office on April 13, 1992, with the
requested information. Ms. Sutton asked David when his father
di ed; David replied that he did not knowthe date of Sloan’s death.
Ms. Sutton further asked David whether his father's estate was
probated; David responded by stating that information could be
obt ai ned by | ooking at the county court records. M. Sutton told
David that it would be difficult ascertaining information about
Sloan’s estate without know ng Sloan’s date of death. Davi d
replied by stating that he did not have nmuch information about his

father. The neeting then concl uded.



- 12 -

After examning the county court records, M. Sutton
di scovered that Sloan's estate was not probated. She also secured
a copy of Sloan's death certificate from the Bureau of Vital
Statistics.

On April 13, 1992, David appeared at Ms. Sutton's office, in
response to the summons. David gave her the follow ng: Docunents
concerning Sloan's nedical and funeral expenses; a copy of an
estimated tax paynent nade with regard to Sloan's 1987 tax year
and sonme 1987 nonthly bank statenments from Sloan's checking
account. Mssing fromthese docunents were Sloan's April and My
1987 checki ng account statenents, as well as cancel ed checks drawn
fromthis account.

During this neeting, Ms. Sutton asked David whether he was a
trustee or executor of his father's estate. David replied that he
was unabl e to answer that question. He suggested that in order to
receive a response, the IRS should pose this question to Sloan's
wfe (“Ms. Allen”), who lives in Europe. David stated he did not
know “Ms. Allen' s” first name or address. Ms. Sutton then
requested further details regarding this “Ms. Allen”. Davi d
stated that in order for himto disclose details, a deposition
woul d be required. The neeting then concl uded.

Later that day (April 13, 1992), David returned to M.
Sutton's office in order to retrieve the docunents provided to her

earlier that day. At this second neeting, she informed David that
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she had | ocated a copy of Sloan's death certificate, which stated
that his father was w dowed at the tinme of his death. Davi d
changed the subject by comenting on the weather that day and
expressing his concern as to how Ms. Sutton would travel hone.

Approxi mately a week later, Ms. Sutton issued two additional
sunmonses (both dated April 21, 1992). The first was issued to
Chicago Trust Co. for docunents relating to the shares of stock
Sl oan owned at the tine of his death. The second was issued to
Morgan CGuaranty for bank statenments of Sloan's checking account
from April 1 to May 31, 1987. On April 29, 1992, the Morgan
Guaranty statenents were sent to Ms. Sutton. After exam ning these
statenments, Ms. Sutton issued anot her summons (dated May 15, 1992)
to Morgan Quaranty requesting all canceled checks from Sl oan's
checki ng account issued fromApril 1 through May 31, 1987. Mborgan
Guaranty sent her copies of a portion of the cancel ed checks; al
were dated after Sloan’s death. In accordance wth Morgan
GQuaranty's normal business practice during 1987, the original
cancel ed checks were returned to Sloan at his home (3722 Dewey
Avenue, Omaha, Nebraska) along with the nonthly bank account
statenents.

During the course of her investigation, M. Sutton reviewed
Sl oan’s 1985 and 1986 incone tax returns in which he had clai ned

head of household status, with David as his qualifying child.
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I RS I nvestigation of Sloan’s Estate’'s Tax Liabilities

Thomas M McQuire, Jr., an IRS estate and gift tax attorney,
was assigned to examne Sloan's estate. By letter dated May 31,
1994, M. MQuire requested David to appear at his office on June
23, 1994, with specific information set out in the letter. David
failed to appear.

Four days later, David tel ephoned M. MQuire to discuss the
May 31, 1994, letter. David explainedthat he had injured his back
and was in the eastern part of the United States. M. MCGire
asked David for his current address or telephone nunber; David
refused. M. MCuire then asked David to reply in witing to his
May 31, 1994, letter. Again, David refused to do so. Next, M.
McGuire asked David if his father owned publicly traded stocks;
David clainmed to be unaware of any such stocks.

As this tel ephone conversation continued, David infornmed M.
McCQuire that there were 1,184 shares of Baum st ock out standi ng and
that there was a “Ms. Allen”, his father’s second wife, who |ived
in France and had access to Sloan's financial records, wlls,
codicils, and trust instruments. David stated that he had no
i nformation about “Ms. Alen”.

By letter dated July 1, 1994, M. MQuire advised David that
because he had not sent the previously requested records, David
woul d have to appear at his office on July 15, 1994, with the

request ed docunents. David failed to appear on that date.
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M. MQire issued a sumons dated July 28, 1994, to David
requesting the identical itens that had been requested in his My
31, 1994, letter. David was instructed to appear on August 16,
1994, at 9 a.m, in M. MQ@ire' s office in response to the
summons. David neither appeared on August 16 nor tel ephoned M.
McCui re.

On August 29, 1994, David appeared at M. MQiire' s office
unannounced, w shing to discuss the information requested in M.
MCGQuire's May 31, 1994, letter. They had a brief discussion. The
next day, David returned to M. MCQuire's office. David explai ned
that for years he had lived with his father in the sanme residence
and worked with his father at Baum since his high school days. He
then reiterated his fornmer coments regardi ng the existence of a
“Ms. Allen”. He added that children may have resulted fromthat
marriage but had no further details. David insisted that “Ms.
Allen” had all of his father's financial records. David repeated
that he knew nothing about his father's personal and financial
busi ness. The August 30, 1994, neeting between M. MQ@ire and
David was their |ast.

M. MQ@ire attenpted to verify the existence of a “Ms.
Allen”. First, he sent a letter to the Nebraska Bureau of Vital
Statistics, inquiring whether Sloan had applied for a marriage
license at any tinme following Margaret's death. The response was

negati ve. Second, M. MCQuire contacted the U S. Departnent of
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State inquiring whether a passport had ever been issued to a “Ms.
Allen”. Again, the response was negative. Third, M. MGuire
reviewed Sloan's individual income tax returns filed before his
death; no spouse was ever |isted. Further, Sloan's death
certificate stated that Sl oan had died a wi dower. Accordingly, M.
McCuire concluded that there was no “Ms. Allen”

M. MCuire discovered that although David marked t he “no” box
in response to the question of whether he had foreign bank accounts
during 1987 on Schedule B of his 1987 return, David had at | east
three foreign bank accounts during 1987. (In his answer to
respondent's interrogatory No. 1 (which requested that David |ist
all donestic and foreign bank accounts, securities accounts, and
ot her financial accounts in which he had an interest or a signature
or other authority over at any tinme during 1987), David responded
by listing only two donesti c accounts--the Morgan Guaranty checki ng
account and the Bank of Qmaha account.) After being confronted
wth certified transcripts indicating he had foreign accounts,
David admtted to the fact. (On his individual tax returns for
1988-91, David |listed foreign bank accounts in the United Ki ngdom
and Switzerland but did not report any interest incone fromthese
accounts.)

On the basis of his investigation, M. MGuire concl uded t hat
David was the only individual who could possibly possess

i nformati on about Sl oan's assets.
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Creation of the Liechtenstein Corporation

On August 30, 1994 (the last day David and M. MQiire
di scussed these cases), David executed a warranty deed,
transferring the real property located at 1221 Harney Street,
Omaha, Nebraska (the property where the offices of Baum were
| ocated), to the Christiania Corp., AG of Vaduz, Liechtenstein,
for a stated consideration of $1. On Cctober 6, 1994, David filed
the warranty deed with the Douglas County Registry of Deeds
reflecting that he had sold this real property to the Christiania
Cor p.

On May 29, 1995, through an accountant to whom he had given
his power of attorney, David filed a 1994 Form 709, U.S. Gft and
Generation- Ski pping Transfer Tax Return. Reflected on this form
were two gifts David made to Christiania Corp.: (1) On August 30,
1994, David gave the corporation his residence (including a house,
| ot, and garage) at 3722 Dewey Drive, Oraha, Nebraska, and (2) on
Sept enber 15, 1994, David gave the corporation his 1,184 shares of
Baum st ock (representing 100 percent of Baum s outstandi ng shares
of stock).

ULTI MATE FI NDI NGS OF FACT

1. Sl oan died on March 8, 1987, with a gross taxable estate
of $11,606,904. Follow ng Sloan's death, David took possession of
Sl oan's assets. David is the executor of Sloan's estate within the

purvi ew of section 2203.
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2. David was the fiduciary (personal representative) of
Sloan's estate within the purview of 31 U S. section 3713(Db)
David i s responsi ble for the paynent of i ncome and estate taxes, as
well as additions to tax, owed by Sloan's estate.

3. After Sloan's death on March 8, 1987, his estate was
i nsolvent. As personal representative of Sloan's estate, David
transferred to hinself all the assets of Sloan’s estate. David is
liable as a transferee of the assets of Sloan’s estate for the
incone and estate taxes, as well as additions to tax, owed by
Sl oan's estate.

OPI NI ON

Prelimnarily, we nust determ ne whether Sloan's purported
signatures on the stock certificates (representing the 110,000
shares) and checks (hereinafter referred to as stock certificates
and checks) were genui ne.

Handwri ti ng Experts

Each party presented an expert to determ ne the genui neness of
Sl oan's purported signatures on the stock certificates and checks.
The experts agreed that Sloan's purported signatures on the stock

certificates and checks were either traced or simulated;! thus,

! A “tracing” occurs where an individual creates a
mechani cal copy of another's signature by handwiting.
“Sinmulated” is defined as an effort to copy the handwiting style
or characteristics of another.
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both agreed that Sloan's purported signatures on the stock
certificates and checks were not genui ne.

Nei t her expert was able to conclude that it was David who had
forged Sl oan's si gnature.? Respondent' s expert observed
“indications” that David forged his father's signature on the stock
certificates and checks. Petitioner's expert could not opine as to
who aut hored the forged Sl oan signatures because the docunents he
was provided with were photocopies, not originals.

On the basis of the entire record before us, we concl ude t hat
(1) Sloan's signatures on the stock certificates and checks were
not genuine, and (2) David forged his father's signatures on the
stock certificates and checks. Wth these conclusions in mnd, we

now address the substantive issues before us.

2 Fol | ow ng several conference calls with the Court,
David provided two handwiting exenplars in London, England, on
Jan. 28 and Feb. 27, 1999, overseen by an Internal Revenue
Service representative (but not the expert w tnesses herein).

In exam ning the London exenplars, respondent's expert
concluded that David was attenpting to deliberately disguise his
own natural handwiting. Petitioner's expert admtted that
al t hough Davi d's London exenpl ars contai ned the classic signs of
di sqgui se, he could not opine as to whether David had di sgui sed
t hose exenpl ars because he did not personally observe David
performng the exenplars. W accept the opinion of respondent's
expert and conclude that David deliberately attenpted to di sgui se
hi s own handwiting.

The parties' experts were provided with copies of the
follow ng: The London exenplars; the stock certificates
representing the 110,000 shares, and checks; and known col |l ected
writings, such as other “normal business exenplars”.



- 20 -

David |Is the Executor of Sloan’s Estate

We now consider whether David is the executor of Sloan's
estate pursuant to section 2203. For estate tax purposes, an
“executor” neans “the executor or adm nistrator of the decedent,
or, if there is no executor or adm ni strator appointed, qualified,
and acting within the United States, then any person in actual or
constructive possession of any property of the decedent.” Sec
2203. In the instant case, Sloan's estate was not probated; hence,
David can only be deened the “executor” of Sloan’s estate for tax
purposes if he had actual or constructive possession of property
bel onging to Sl oan. For the reasons set forth, we conclude David
had actual possession of Sloan's property following the date of
Sl oan’ s death

On the date of his death (March 8, 1987), Sloan held over $11
mllion in assets, including: (1) Funds in two checking accounts;
(2) 110,000 shares of stock (with an $8, 937,500 narket value); (3)
a beneficial interest in the trust (consisting of 5, 616 shares of
stock, with a $456,500 mar ket value); and (4) various other val ued
assets.® There is anple evidence in the record linking David to

actual possession of these assets.

3 The parties disagree as to whether Sloan had $1, 728, 362
cash on hand at the tine of death. W accept M. MQiire’'s
conclusion that Sloan’s ownership of the 110,000 shares of stock
generated approxi mately $1, 728,362 in dividends between 1980 and
1985.
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First, on the date of Sloan's death, the Mrgan QGuaranty
checki ng account had a $357, 040. 39 bal ance. Several days |ater,
Davi d deposited di vidend checks therein, increasing the balance to
$461,094. Starting in April 1987, and continui ng t hrough May 1987,
David forged Sloan's signature on 30 checks, generally in $15, 000
increments, drawn on the Mrgan Quaranty checki ng account nade
payable to Sloan. On May 31, 1987, David had reduced the bal ance
to zero.

Second, because we have concluded that David forged his
father’s signature on the Exxon and Standard Ql st ock
certificates, it follows that he had to have possession of the
stock certificates in order to do so.

Because we concl ude that David was i n actual possession of his
father's property, we hold that David is the executor of Sloan’s
estate pursuant to section 2203.

Pendi ng Moti ons

Motions filed by petitioner in docket Nos. 24986-97 and 24987-
97 are pending involving (1) whether respondent’s notices of
deficiency to Sloan's estate are valid, and (2) if those notices
are valid, whether David had authority to file petitions in this
Court contesting the determ nations contained in those notices.
Al so pending are notions filed by respondent to dismss the cases
in docket Nos. 24986-97 and 24987-97 on the basis that the estate

failed to properly prosecute.
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As st ated above, because David cane into actual possession of
his father's assets, David is the statutory executor of Sloan’s
estate pursuant to section 22083. As such, he was the proper
i ndi vidual to receive the notices of deficiency under section 6212.
Accordingly, we hold that the notices of deficiency giving rise to
docket Nos. 24986-97 and 24987-97 are valid.

W now turn to whether David had authority to petition the
Court on behalf of Sloan’s estate. David argues that because no
fiduciary of Sl oan’s estate had been appoi nted, he inproperly filed
the petitions in docket Nos. 24986-97 and 24987-97. W di sagree.
As stated supra, David was the statutory executor of Sloan’ s estate
pursuant to section 2203. As such, pursuant to Rul e 60,* David had
authority to contest the notices of deficiency involved in docket

Nos. 24986-97 and 24987-97.

4 Rul e 60(a) provides in pertinent part:
Rul e 60. Proper Parties; Capacity

(a) Petitioner: (1) Deficiency or
Liability Actions: A case shall be brought
by and in the nane of the person agai nst whom
t he Comm ssi oner determ ned the deficiency
(in the case of a notice of deficiency) or
l[tability (in the case of a notice of
l[iability), or by and with the full
descriptive nane of the fiduciary entitled to
institute a case on behalf of such person. *

* %
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We now address respondent’'s notions to dismss in docket Nos.
24986- 97 and 24987-97 on the basis of Sloan’s estate’s failure to
properly prosecute. This Court, |ike every court, has the inherent
power, in the exercise of its discretion, to dismss a case for

want of prosecution. See, e.g., Link v. Wabash R R Co., 370 U. S

626, 629-632 (1962); Harper v. Comm ssioner, 99 T.C 533, 540

(1992) (failure to conply with discovery requests and orders or to
prepare for trial). Rul e 123(b) provides in relevant part:
(b) Di sm ssal : For failure of a
petitioner properly to prosecute or to conply
with these Rules or any order of the Court or
for other cause which the Court deens
sufficient, the Court nay dismss a case at
any time and enter a decision against the
petitioner. The Court may, for simlar
reasons, deci de against any party any i ssue as
to which such party has the burden of proof,
and such decision shall be treated as a
di smssal * * *,

Par agraph 4. (b) of the petitions in docket Nos. 24986-97 and
24987-97 states that petitioner does not dispute the assunptions
used by the Conm ssioner in determning the estate and i ncone tax
deficiencies. (It was not until petitioner's opposition to
respondent's notion to dismss for failure to properly prosecute
that petitioner first raised the issue that the two notices of
deficiency were arbitrary in connection with the $1, 728, 362 cash-
on- hand adjustnent. See supra note 3.)

Petitioner has the burden of proof in docket Nos. 24986-97 and

24987-97. Pursuant to Rule 149(b), “Failure to produce evidence,
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in support of an issue of fact as to which a party has the burden
of proof and which has not been conceded by such party's adversary,
may be ground for dismssal or for determ nation of the affected
i ssue against that party.” Petitioner did not introduce any
evidence to support the allegations raised in the petitions.
Petitioner's continued refusal to bring forward any evidence to
support its position in docket Nos. 24986-97 and 24987-97 | eads us
to conclude that such evidence does not exist. Petitioner has
failed to overcone inferences to be drawn fromthe proven facts or
the presunptive correctness of respondent's determ nation.

In sum with respect to docket Nos. 24986-97 and 24987-97, we
will (1) deny petitioner’s motions to dismss for lack of
jurisdiction, and (2) grant respondent’s notions to dismss for
failure to properly prosecute.

VWhether David Is Personally Liable for Taxes and Additions to Tax
Arising Fromthe Estate of Sl oan

We now consi der whether David (as the executor and fiduciary
of Sloan’s estate) is personally liable (pursuant to 31 U S. C
section 3713(b)) for Federal estate and i ncone taxes, and additions
to tax, owed by the estate.

Section 6901 provides for assessnent, paynent, and coll ection
of a fiduciary's liability under 31 U S. C. section 3713(b). See
sec. 6901(a)(1)(B). A fiduciary is defined as a personal

representative, admnistrator, or any other person acting in a
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fiduciary capacity. See sec. 7701(a)(6). A claimof the U S
Governnment mnust be paid first when a decedent’s estate is
insolvent. See 31 U S.C sec. 3713(a)(1)(B)

Pursuant to 31 USC section 3713(b), a personal
representative “paying any part of a debt of the * * * estate
before paying a claimof the Governnent is liable to the extent of
t he paynent for unpaid clains of the Governnent.” Accordingly, the
personal representative of an estate is personally liable for the
unpaid clainms of the United States to the extent of the
distribution, if the Governnent establishes the follow ng: (1) The
personal representative distributed assets of the estate; (2) the
distribution rendered the estate insolvent; and (3) the
distribution took place after the personal representative had
notice of the Governnment's claim See 31 U.S.C. sec. 3713(b); see

also, e.g., United States v. Estate of Romani, 523 U. S. 517 (1998);

United States v. Coppola, 85 F.3d 1015, 1020 (2d Gr. 1996)

(executor's distribution of estate assets to famly nenbers,
rendering estate insolvent, before satisfying estate tax debt to
the United States violated 31 U S . C. sec. 3713(b) and made the
personal representative personally liable for the taxes); United

States v. Estate of Kine, 950 F. Supp. 950, 954, 959 (D. Neb

1996) . 5

5 Courts have taken an expansive view of the types of
(continued. . .)
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For this liability to ripen, the personal representative nust
have had actual or constructive know edge of the debt owed the

United States. See New v. Conmmissioner, 48 T.C. 671, 676-677

(1967); Estate of Johnson v. Comm ssioner, T.C Meno. 1999-284. A

personal representative is deened to have know edge of a debt if he

has “actual know edge of such facts as would put a prudent person

on inquiry as to the existence of the claini. United States v.

Vi bradanp Corp., 257 F. Supp. 931, 935 (S.D. Cal. 1966). The

knowi ng disregard of the debt owed the United States inposes
l[itability on the fiduciary to the extent of the value of the assets
distributed after know edge of the debt is obtained. See Leigh v.

Comm ssioner, 72 T.C. 1105, 1109-1110 (1979).

All three elenents of 31 U S. C. section 3713(b) have been
established herein. David is the statutory executor and fiduciary
of his father’s estate. He distributed the assets of his father's
estate to hinself as sole heir wthout paying the debts of the

estate at a tinme he knew the estate owed estate and i nconme taxes

5(...continued)

paynments froman estate for which an executor nay be held |iable
under the insolvency statute, including “a distribution of funds
[fromthe estate] that is not, strictly speaking, the paynent of
a debt.” Want v. Conmm ssioner, 280 F.2d 777, 783 (2d Cir. 1960);
see sec. 20.2002-1, Estate Tax Regs.; see also United States V.
Coppola, 85 F.3d 1015 (2d Gr. 1996). Federal estate and incone
tax liabilities constitute a debt due to the United States. See,
e.g., United States v. More, 423 U S. 77 (1975).
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and additions to tax.® And Sloan's estate becane insolvent when
David distributed all of the estate’s assets to hinself.
Accordingly, David is personally liable in his capacity as the
fiduciary (personal representative) of Sloan’s estate for the
estate and i ncone taxes and additions to tax owed t he Governnment up
to the value of the assets distributed to hinself.

Because the value of the assets distributed to David ($11.6
mllion) exceeded the debt owed the IRS, David is personally |liable
as fiduciary of Sloan’s estate under 31 U S.C. section 3713(b) for
the entire anmount of the debt.

VWhether David Is Personally Liable as a Transferee

Now we turn to whether David is personally liable as a
transferee of the assets of Sloan’s estate pursuant to section
6901.

The Comm ssioner may collect wunpaid incone taxes of a
transferor of assets froma transferee of those assets. See sec.

6901(a)(1), (c)(1l); Comm ssioner v. Stern, 357 U S. 39, 42 (1958).

Section 6901 does not create or define a substantive liability but
merely provides a renedy for enforcing the existing liability of

the transferor. See Hagaman v. Commi ssioner, 100 T.C. 180, 183

(1993). The Comm ssioner bears the burden of proving that the

6 We have no doubt that David knew there would be a
consi der abl e amobunt of Federal taxes due fromhis father's $11.6
mllion estate. David was highly educated and sophisticated in
busi ness matters.



- 28 -
taxpayer is liable as a transferee. See sec. 6902(a); Rule 142(d).
Al t hough section 6901 provides a nethod by which to collect the
tax, liability of a transferee is a question of State rather than
Federal law, and the law of the State where the transfer took pl ace

normal |y applies. See Commi ssioner v. Stern, supra; Fibel v.

Conm ssioner, 44 T.C. 647, 657 (1965).

Here, the transfers took place in Nebraska; consequently, we
apply Nebraska | aw. Nebraska's Uniform Fraudul ent Conveyance Act,
Neb. Rev. Stat. secs. 36-601 to 36-613 (reissue 1988), as in effect

at the tinme of the transfers, see Schall v. Anderson's | npl enent,

Inc., 484 N.W2d 86, 89-90 (Neb. 1992),7 permits a court to void a
debtor's transfer of property if the transfer was made absent fair
consideration and left the debtor insolvent (i.e., w thout enough
property to pay his debts), or if the transfer was nmade with an
actual intent to hinder, delay, or defraud a creditor.

Nebraska Rev. Stat. sec . 36-604 (reissue 1988) provides:

36- 604. Conveyance by i nsol vent ;
f raudul ent . Every conveyance made and every
obligation incurred by a person who is or wll
be thereby rendered i nsol vent is fraudul ent as
to creditors without regard to his or her
actual intent if the conveyance is nade or the
obligation is incurred wthout a fair
consi derati on.

! In 1989, the Nebraska | egislature enacted the Uniform
Fraudul ent Transfer Act (UFTA), Neb. Rev. Stat. secs. 36-701 to
36-712 (Cum Supp. 1990). The UFTA replaced the 1980 Uniform
Fraudul ent Conveyance Act (UFCA), Neb. Rev. Stat. secs. 36-601 to
36-613, which is involved herein.
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Turning to the situation before us, there was no evidence
i ndicating that David gave any consideration in exchange for his
father's assets. W conclude that he did not.

On the date of Sloan's death, his estate was solvent.?
Thereafter and because David transferred all the assets of the
estate to hinself, the estate becane insolvent. Thus, regardl ess
of David' s intent, the transfer of all of Sloan’s assets to David
is deemed a fraudul ent conveyance under Nebraska | aw.®

Additionally, the record herein establishes that David
conveyed the assets of Sloan’s estate with an intent to hinder or

defraud the estate's creditors. Consequently, under Nebraska | aw,

8 Sloan's estate had assets on Mar. 8, 1987, val ued at
$11, 606, 904. The estate tax deficiency due fromthe estate was
$5,835,634. A Nebraska State estate tax of $1,232,735 was due,
as well as an inheritance tax of $116,342.32. Also due fromthe
estate was Sloan's incone tax liability of $278,253. The record
reveals no other liabilities owed by Sloan or his estate.
Accordingly, on the date of death the estate was sol vent.

o Pursuant to Neb. Rev. Stat. secs. 30-201 to 30-244
(reissue 1988), a decedent's property passes to his heirs subject
to the clainms of his creditors, and a distributee is liable to
return property received (or the value thereof if he no | onger
has it) when a creditor's claimhas not been paid. Under
Nebraska | aw, David inherited his father's entire estate. As
statutory executor, David distributed the estate's assets to
hinmself. David is a distributee under Nebraska law. As a
distributee, he is liable for clains against the estate by
creditors, and if he does not have the property received as
distributee, he is |iable to return the value of the property as
of the date of his disposition of the property, and the incone
and gain he received. See Neb. Rev. Stat. secs. 30-24,107 and
30-24,118 (reissue 1988).
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the conveyances to David constitute fraudul ent conveyances. In
this regard, Nebraska |aw provides:

36- 607. Conveyances made with
intent to defraud. Every conveyance
made and every obligation incurred
wi th actual intent, as distinguished
from intent presumed in law, to
hi nder, delay, or defraud either
present or future <creditors, is
fraudulent as to both present and
future creditors

Neb. Rev. Stat. sec. 36-607 (reissue 1988).

To prove a conveyance of property constitutes a fraudul ent
conveyance under Neb. Rev. Stat. sec. 36-607, the Conmm ssi oner nust
prove wth clear and convincing evidence that there was an intent
on David's part to hinder, delay, or defraud the IRS. See

Castellano v. Bitkower, 346 N W2d 249, 253 (Neb. 1984). As

di scussed infra, we believe the Conm ssioner has satisfied this
cl ear and convi nci ng standard.

Nebr aska | aw recogni zes the foll owi ng as badges of fraud: The
transfer was for |l ess than fair consideration; the transfer was of
the transferor's entire estate; the transfer was made to the
transferor's spouse or other famly nmenber; the transfer was nmade
while there was pending or threatened litigation against the
transferor; the transfer was nade secretly or hurriedly; the
transfer was made while the transferor was insolvent or greatly in
debt; the transfer was a departure from the transferor's usua

met hod of doi ng busi ness, and the transferor retai ned possessi on of
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and/or benefits in the transferred property. See Gfford-HIll &

Co. v. Stoller, 380 N.W2d 625, 630 (Neb. 1986); First Natl. Bank

v. First Cadco Corp., 203 NNwW2d 770, 778-779 (Neb. 1973); see al so

Stanko v. Conm ssioner, T.C. Mno. 1996-530.

The tangi bl e evidence adduced by respondent herein indicates
that there was a planned evasi on of Federal and State taxes, and
that David nasterm nded these plans. David noved in on his
father's fortune soon after his death. David clearly did not act
in good faith.® W have set forth in our Findings of Fact many
details as to events occurring follow ng Sloan’s death. However,
we w sh to highlight several of them

First, David did not put a notice of his father's death in the
| ocal newspaper; considering all of the circunstances, one could
reasonably infer that he refrained fromdoing so in order to keep
his father's death secret from the Federal and State taxing
authorities. Second, he secretly and hurriedly transferred Sl oan's
entire estate to hinself as sole heir. Third, after his father's
death, David forged his father's signature on the stock
certificates representing 110,000 shares of stock and quickly sold

t hem Fourth, David depleted his father's checking account by

10 See First Natl. Bank v. First Cadco Corp., 203 N W 2d
770, 779 (Neb. 1973) (“Where there is a conveyance between cl ose
rel ati ves without adequate consideration, the burden is upon the
parties to the transaction to establish that it was done in good
faith.”).
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forging his father's nane on the checks (all dated after Sloan's
death). Fifth, in response to the summons from Ms. Sutton, David
produced sone 1987 bank statenents (which were sent nonthly to 3722
Dewey Avenue) regarding the Mrgan Guaranty checking account;
noti ceably absent were cancel ed checks or statenents for April and
May 1987. Al though David possessed the bank statenents and
cancel ed checks, he chose to hide the significant ones.

Si xth, David was uncooperative and evasive and made nunerous
false statements to Ms. Sutton and M. MQuire. He deliberately
failed to provide all of the requested docunents and information.
He forged his father's signature. Presenting no corroborating
evi dence, and contrary to his own adm ssions at the tinme of Sloan's
death, David claimed his father was not w dowed at death but
married to a “Ms. Allen” in Europe, who had taken all of his
father's assets and financial records. David offered no details
regarding this “nystery woman”. Clearly, David' s “story” was a
fabrication; there is no proof or reason to believe that a “Ms.
Al l en” exi sted.

Seventh, after the estate cane under audit by |IRS agents,
David transferred his property to a foreign corporation in
Li echtenstein for no consideration during M. MQuire's
exam nation. David continued his fraudul ent conduct by submtting
several false answers to respondent's interrogatories, and

del i berately disguised his natural handwiting while producing the
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London exenplars, hindering the analyses of the handwiting
experts.

As noted in Gfford-HIl & Co. v. Stoller, supra at 630

(quoting 37 Am Jur. 2d, Fraudul ent Conveyances, sec. 10, at 701):

“‘“[Bladges of fraud’. . . are said to be facts which
t hrow suspicion on a transaction, and which call for an
explanation . . . Mre sinply stated, they are signs or

mar ks of fraud. They do not of thenselves or per se
constitute fraud, but they are facts having a tendency to
show the existence of fraud, although their value as
evidence is relative not absolute. They are not usually
concl usi ve proof; they are open to expl anation. They may
be alnost conclusive, or they may furnish nerely a
reasonabl e i nference of fraud, according to the weight to
whi ch they may be entitled fromtheir intrinsic character
and the special circunstances attending the case. Oten
a single one of them my establish and stanp a

transaction as fraudulent. \Wen, however, several are
found in the sane transaction, strong, clear evidence
will be required to repel the conclusion of fraudul ent
intent. . .7

On the basis of the entire record in these cases, we hold that
respondent has produced clear and convincing proof wunder the
Nebraska fraudul ent transfer statute that David nade the transfers
with a fraudulent intent, and that David has failed to rebut this
proof by any evidence, |let alone “strong, clear evidence’. |d.;

see al so Kayi an v. Conmi ssioner, T.C Mno. 1999-296; Ki ng Shi ppi ng

Consum Inc. v. Comm ssioner, T.C. Menp. 1989-593.

In sum respondent presented clear and convincing evidence
that David took actual possession of his father's assets after
March 8, 1987. David transferred these assets to hinself wth an

actual intent to delay, defraud, or hinder his father’s creditors;
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namely, the IRS. Consequently, the transfers from Sloan’s estate
to David, which rendered the estate insolvent, constitute
fraudul ent conveyances under Nebraska | aw. Consequently, we hold
that David is personally |iable as a transferee pursuant to section
6901 for the deficiencies and additions to tax respondent
determ ned in docket Nos. 24984-97 and 24985-97.

In reaching our holdings herein, we have considered each
argunent made by the parties, and, to the extent not discussed

above, find those argunents to be irrelevant or without nerit.



To reflect the foregoing,

35 -

An order will be issued

denyi ng petitioner's notionsto

dism ss for | ack of jurisdiction

in docket Nos. 24986-97 and

24987-97.

An order of dismssal and

deci si on will be ent ered

granting respondent's notions to

dism ss for failure to properly

prosecute in docket Nos. 24986-

97 and 24987-97.

Decisions will be entered

for r espondent in docket

Nos. 24984-97 and 24985-97.




