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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

KROUPA, Judge: Respondent determ ned deficiencies and
penalties with respect to petitioner’s incone taxes for 1999,
2000, and 2001 (the years at issue). For 1999, respondent
determ ned a $12, 769. 70 defici ency and determ ned petitioner was
liable for a $2,273.94 accuracy-rel ated penalty under section

6662.1 For 2000, respondent determ ned a $9, 503 deficiency and

Al section references are to the Internal Revenue Code in
effect for the years at issue, and all Rule references are to the
(continued. . .)
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determ ned petitioner was liable for a $1,900.60 accuracy-rel ated
penal ty under section 6662. For 2001, respondent determ ned a
deficiency of $20,812.00 and determ ned petitioner was |iable for
a $4, 162. 40 accuracy-rel ated penalty under section 6662.

There are four issues for decision. The first issue is
whet her conpensation petitioner received froman Anerican |Indian
tribe during the years at issue is taxable to him W hold that
it is. The second issue is whether petitioner may reduce his
i ncone by $69,916 for 2001. W hold that he may not. The third
i ssue is whether petitioner is entitled to deductions beyond
those reported on his returns for the years at issue. W hold
that he is not. The fourth issue is whether petitioner is |iable
for the accuracy-rel ated penalty under section 6662 for the years
at issue. W hold that he is.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the acconpanying exhibits are
incorporated by this reference. Petitioner resided in Lac Du
Fl anbeau, Wsconsin, at the tinme he filed the petition.

Petitioner’s I ncone During the Years at |ssue

Petitioner is an enrolled nmenber of the Lac Du Fl anbeau
Band, a federally recognized Arerican Indian tribe (the tribe).
The | eadership of the tribe consists of an el ected tri bal

counci | . Petitioner served as vice chairman of the triba

!(...continued) _
Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.
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council during the years at issue.? He earned conpensation for
his services as an elected tribal council menber of $33,775 in
1999, $31,118 in 2000, and $36,337 in 2001. The tribe also paid
petitioner $2,700 of other income in 1999 and $1, 500 of other
i ncone in 2000.

Petitioner was al so a board nenber of Sinpson Electric Co.
(Si nmpson), an electric conpany owned and operated by the tribe.
The tribe paid petitioner $8,000 in 2001 for attendi ng Sinpson
board neeti ngs.

Petitioner also served as executive director of the G eat
Lakes Intertribal Council, Inc. (GITC), a nonprofit corporation,
during the years at issue. GLITC paid petitioner weekly
conpensati on.

Petitioner received distributions fromtwo | RAs during the
years at issue, one in 1999 and the other in 2001.

Petitioner’s Incone Tax Returns During the Years at |ssue

Petitioner did not report his conpensation for serving as
vice chairman of the tribal council on his inconme tax returns for
1999 and 2000, nor the IRA distributions he received in 1999 and
2001. On his return for 2001, petitioner made an unexpl ai ned
adj ustnent that reduced his incone by $69, 916.

Petitioner did report, however, his conpensation fromG.lITC
on his return for each year at issue. He also reported the other

i ncome he received fromthe tribe on his returns for 1999 and

2Petitioner also served as the tribal vice president from
Cct ober 2000 t hrough Cctober 2004.
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2000, and he reported his conpensation fromthe tribe for serving
on the tribal council and the Sinpson board on his return for
2001. Petitioner reported tax due of $11,392 for 1999, $13, 101
for 2000 and $8, 643 for 2001.

Respondent’s Exam nati on and the Petition

Respondent exam ned petitioner’s returns for the years at
i ssue and issued petitioner a notice of deficiency (deficiency
notice) dated Septenber 18, 2003. 1In the deficiency notice,
respondent determ ned that the conpensation petitioner received
fromthe tribe for serving as an elected tribal council menber
was taxable inconme for 1999 and 2000, that the |IRA distributions
were includable in gross inconme for 1999 and 2001, that
petitioner was not entitled to a $69, 916 adjustnent in 2001, and
that petitioner was liable for the accuracy-rel ated penalty.

Petitioner tinely filed a petition for reviewwth this
Court.

OPI NI ON

Petitioner asserts that the inconme he received fromboth
GLI TC and the tribe during the years at issue is exenpt from
taxation,® that he is entitled to deductions beyond those cl ai ned

on his returns for the years at issue, and that he is not |iable

3Al t hough petitioner reported his conpensation from G.I TC
for all the years at issue and for serving on the Sinpson board
and the tribal council in 2001 on his returns for the rel evant
years, petitioner now contends that these itens are exenpt from
taxation. A taxpayer’'s characterization of an itemon his or her
inconme tax return may be considered an adm ssion agai nst the
taxpayer’s interest. Tines Tribune Co. v. Conmm ssioner, 20 T.C.
449, 452 (1953); Doll v. Comm ssioner, T.C Menp. 2005-269.
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for the accuracy-related penalty.* W address each issue in
turn, after first considering the burden of proof.

| . Burden of Proof

Petitioner generally has the burden of proof. See Rule
142(a). Petitioner asserted for the first tinme in his reply
brief that the burden of proof should be shifted to respondent.
Section 7491 applies to this case because the exam nation of
petitioner’s inconme tax returns for the years at issue began
after the statute’'s effective date, but petitioner failed to
substantiate the clai ned expenses and failed to maintain adequate

records.® Accordingly, petitioner does not neet the requirenents

“Petitioner also asserts for the first tine in his post-
trial brief that he used an I RA distribution he received in 1999
to finance a first-tinme honme purchase. Petitioner stipulated
before trial, however, that he had not reached age 59-1/2 when he
received either IRA distribution, that neither IRA distribution
was received on account of death, disability, nedical expenses,
hi gher education expenses, or to finance a first-tinme hone
purchase, and that both I RA distributions were taxable. A
stipulation of fact is binding on the parties and is treated as a
conclusive adm ssion. Rule 91(e). The Court wll not permt a
party to a stipulation to qualify, change, or contradict the

stipul ati on except where justice requires. 1d. Petitioner did
not ask to be relieved fromthe stipulations or present grounds
that he should not be bound to his adm ssion. See id.; Israel v.

Comm ssioner, T.C Menp. 2003-338; Said v. Comm ssioner, T.C
Menmo. 2003-148, affd. 112 Fed. Appx. 608 (9th Cr. 2004). W
conclude that the stipulations are binding, and, accordingly, we
need not further consider petitioner’s assertions regarding his
| RA distributions.

5Sec. 7491(a) shifts the burden of proof to the Conm ssioner
under certain circunstances if the taxpayer introduces credible
evi dence and satisfies the necessary substantiation and
docunentation requirenents. Sec. 7491 is effective with respect
to court proceedings arising in connection with exam nations by
t he Comm ssioner commencing after July 22, 1998, the date of
enact nent of the Internal Revenue Service Restructuring and
Ref orm Act of 1998, Pub. L. 105-206, sec. 3001(a), 112 Stat. 726.
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to shift the burden of proof under section 7491(a), and the
burden therefore remains with petitioner.

1. Taxability of Paynments Petitioner Received Fromthe Tribe

Respondent determ ned that the anmounts petitioner received
as conpensation for his services as an elected official of the
tribal council are subject to Federal income tax. Petitioner
contends that these anpbunts are exenpt fromtax.®

It is well established that Native Americans, or Anerican
Indians, as U S. citizens, are subject to the Federal incone tax
unl ess an exenption is created by treaty or statute. Squire v.

Capoerman, 351 U. S. 1, 6 (1956), Estate of Poletti v.

Comm ssioner, 99 T.C. 554, 557-558 (1992), affd. 34 F.3d 742 (9th

Cr. 1994). For such an exenption to be valid, it nust be based
upon clearly expressed |language in a statute or treaty. Squire

v. Capoenman, supra; United States v. Anderson, 625 F.2d 910, 913

(9th Cr. 1980); Estate of Peterson v. Conmm ssioner, 90 T.C 249,

250 (1988). While citing nunerous treaties and statutes,
petitioner has pointed to no provision that woul d exenpt the
conpensati on he received.

We address the nmajor argunents that petitioner raises, none

of which we find exenpts the conpensation petitioner received.

W& have treated petitioner as admtting that his
conpensation from GLI TC and Sinpson is taxable. Petitioner has
not introduced any evidence with regard to this conpensation to
overconme his adm ssion. See Doll v. Conmm ssioner, supra. The
anal ysis of the taxability of these paynents is the sane as that
relating to petitioner’s conpensation for his services on the
tribal council.
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First, petitioner argues that his incone is “exenpt function
i ncone” within the neaning of section 527(c)(3) and is therefore
not taxable to him Section 527 taxes political organizations on
their political organization taxable incone. Sec. 527(a) and
(b)(1). Political organization taxable income does not include
exenpt function income. Sec. 527(c)(1)(A). Petitioner is not a
political organization. Accordingly, section 527(c)(3) does not
exenpt his inconme fromtaxation

Petitioner also argues that his inconme is derived froma
fishing-rights-related activity through a qualified Indian entity
and is therefore exenpt. Sec. 7873. Section 7873 does provide a
tax exenption for inconme derived froma fishing-rights-related
activity by a nenber of an Indian tribe directly or through a
qualified Indian entity. Petitioner has not introduced any
evi dence, however, to establish that the requirenents of this
section were nmet during the years at issue. Specifically,
petitioner did not show that his income was attributable to any
fishing-rights-related activity nor received froman entity that
sati sfied the ownership, gross receipts, and nmanagenent tests to
meet the definition of a qualified Indian entity. See sec.
7873(b)(3). Accordingly, petitioner has not proven that this
section applies to his conpensation, and he may not rely on it to
exclude any of his incone fromtaxation.

Petitioner also argues that his inconme is not taxable under
Rev. Rul. 59-354, 1959-2 C.B. 24. Rev. Rul. 59-354, supra,

excl udes conpensation for the duties perforned by elected tribal
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council nenbers fromthe definition of “wages” for the purposes
of FICA, FUTA, and incone tax w thholding. Petitioner
m sconstrues the revenue ruling and its rel evance. The revenue
ruling does not exenpt petitioner’s incone fromtax. See Allen

V. Conm ssioner, T.C. Menob. 2005-118; Doxtator v. Commi SSioner,

T.C. Meno. 2005-113.

Atribal official, whether elected or appointed, is subject
to inconme tax on the conpensation received for rendering services
to the tribe unless a treaty or statute specifically provides an

exenption. See Hoptowit v. Comm ssioner, 78 T.C 137, 145-148

(1982), affd. 709 F.2d 564 (9th G r. 1983); Jourdain v.

Comm ssioner, 71 T.C. 980, 986-987 (1979), affd. 617 F.2d 507

(8th Cr. 1980). Petitioner has not shown that either a treaty
or a statute specifically exenpts any of his conpensation
Accordi ngly, we sustain respondent’s determ nation that the
conpensation petitioner received is subject to tax.

[11. Petitioner’'s Unexpl ai ned 2001 Adj ust nent

Petitioner clained an unexpl ai ned adj ustnment to gross inconme
of $69,916 on his return for 2001. Petitioner did not provide
any evidence concerning this adjustnment. This anmount does not
correspond to any itens of incone he reported on his return for
2001, and it is unclear fromthe record how petitioner arrived at
this anobunt. Presumably petitioner adjusted his gross incone to
subtract the incone he believed was not taxable. As expl ained
previously, paynents that petitioner received fromthe tribe and

other entities are taxable because no explicit statutory
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exenption applies. See Hoptowit v. Conm ssioner, supra at 145-

148; Jourdain v. Conm ssioner, supra. Moreover, petitioner has

i ntroduced no evidence to prove this adjustnent was appropriate.
Accordi ngly, we sustain respondent’s disall owance of this
adj ust nent .

V. Additional Deductions

Petitioner clains on brief, despite not having any docunents
to substantiate his expenses, that he is entitled to certain
deductions beyond those he originally reported on his returns for
the years at issue. For exanple, petitioner clains he lives in
an enpower nent zone and/or an enterprise conmmunity and is
therefore entitled to additional or increased deductions, such as
i ncreased depreci ation deductions. Petitioner also clainms that
he is entitled to deduct certain expenses, such as depreciation,

i nsurance, mleage on his car, house expenses, office expenses,
and m scel | aneous expenses for itens such as clothing and

cl eani ng, and personal deductions. W are thus asked to decide
whet her petitioner is entitled to deductions in excess of those
reported on his returns.

We begin with two fundanmental principles of tax litigation.
First, as a general rule, the Comm ssioner’s determ nations are
presunmed correct, and the taxpayer bears the burden of proving

that these determ nations are erroneous.’” Rule 142(a); see

This principle is not affected by sec. 7491(a), because, as
descri bed previously, petitioner failed to substantiate clai ned
expenses and failed to maintain required records. See sec.
7491(a)(2)(A) and (B). Accordingly, the burden of proof remains

(continued. . .)
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| NDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992); Welch v.

Hel vering, 290 U.S. 111, 115 (1933).
Second, deductions are a matter of |egislative grace, and
t he taxpayer nmust show that he or she is entitled to any

deduction clained. Rule 142(a); Deputy v. duPont, 308 U.S. 488,

493 (1940); New Colonial Ice Co. v. Helvering, 292 U S. 435, 440

(1934); Welch v. Helvering, supra. This includes the burden of

substantiation. Hradesky v. Conm ssioner, 65 T.C. 87, 90 (1975),

affd. per curiam540 F.2d 821 (5th G r. 1976).
A taxpayer nust substantiate amounts claimed as deductions
by mai ntaining the records necessary to establish he or she is

entitled to the deductions. Sec. 6001; Hradesky v. Commi SSi oner,

supra. A taxpayer shall keep such permanent records or books of
account as are sufficient to establish the amount of deductions
clainmed on the return. Sec. 6001; sec. 1.6001-1(a), (e), Incone
Tax Regs. The Court need not accept a taxpayer’s self-serving
testi nony when the taxpayer fails to present corroborative

evi dence. Beamyv. Comm ssioner, T.C Menp. 1990-304 (citing

Tokarski v. Comm ssioner, 87 T.C. 74,77 (1986)), affd. w thout

publ i shed opinion 956 F.2d 1166 (9th Cr. 1992).

| f a taxpayer establishes that he or she paid or incurred a
deducti bl e busi ness expense but does not establish the anmpbunt of
t he deduction, this Court may approxi mate the anmount of the

al | owabl e deduction, bearing heavily against the taxpayer whose

(...continued)
W th petitioner.
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i nexactitude is of his or her own nmaking. GCohan v. Conm ssioner,

39 F.2d 540, 543-544 (2d Cr. 1930). For the Cohan rule to
apply, however, a basis nust exist on which this Court can make

an approxi mation. Vanicek v. Comm ssioner, 85 T.C 731, 742-743

(1985). Wthout such a basis, any all owance woul d anmount to

ungui ded | argesse. WIllianms v. United States, 245 F.2d 559, 560

(5th Cir. 1957).
Certain busi ness expenses may not be estimated because of
the strict substantiation requirenments of section 274(d). See

sec. 280F(d)(4)(A); Sanford v. Conmm ssioner, 50 T.C 823, 827

(1968), affd. per curiam412 F.2d 201 (2d Cr. 1969). For such
expenses, only docunentary evidence wll suffice.

We now address whether petitioner is allowed to deduct any
anounts beyond those he reported on his returns. W find that he
may not. Petitioner has not introduced evidence to substantiate
the additional deductions he clainms. He has sinply stated in his
brief that he is entitled to these deductions. Statenents in
briefs and exhibits attached to briefs are not evidence.® See

Rul e 143(b); Shepherd v. Conm ssioner, 115 T.C 376, 399 n. 22

(2000), affd. 283 F.3d 1258 (11th Cr. 2002). As petitioner has
i ntroduced no evidence regarding these cl ai ned deductions, we
cannot estimate the anmounts of the deductions under the Cohan

rule. See Cohan v. Conm ssioner, supra. Accordingly, petitioner

8n his reply brief, petitioner also requests additional
time to supply information regarding the | ease of equi prment.
Evi dence pertaining to petitioner’s clains should have been
introduced at trial. See Rule 143. Petitioner may not introduce
any further evidence. See id.
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is not entitled to deduct any expenses beyond those originally
reported on his returns for the years at issue.

V. Accur acy- Rel ated Penalty

We turn now to respondent’s determ nation in the deficiency
notice that petitioner is liable for the accuracy-rel ated penalty
under section 6662 for each of the years at issue. Respondent
has the burden of production under section 7491(c) and nust cone

forward with sufficient evidence that it is appropriate to inpose

the penalty. See Hi gbee v. Comm ssioner, 116 T.C. 438, 446-447
(2001).

A taxpayer is liable for an accuracy-related penalty in the
anount of 20 percent of any part of an underpaynent attri butable
to, anmong other things, a substantial understatenent of incone
tax. There is a substantial understatenment of inconme tax under
section 6662(b)(2) if the anmount of the understatenent exceeds
the greater of either 10 percent of the tax required to be shown
on the return, or $5,000. Sec. 6662(a), (b)(1) and (2),
(d)(1)(A); sec. 1.6662-4(a), Incone Tax Regs. Respondent has net
his burden of production with respect to petitioner’s substanti al
under statenent of income tax for the years at issue.® The
foll ow ng table denonstrates that petitioner understated his

income tax for each year at issue in an anmount greater than

°Respondent determned in the alternative that petitioner
was |iable for the accuracy-related penalty for negligence or
di sregard of rules or regulations under sec. 6662(b)(1) for the
years at issue. Because respondent has proven that petitioner
substantially understated his incone tax for the years at issue,
we need not consider whether petitioner was negligent or
di sregarded rul es or regul ations.
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$5, 000 or 10 percent of the tax required to be shown on his

return.
Year Tax Reported Requi red Tax Under st at enent
1999 $11, 392 $24, 161 $12, 769
2000 13, 101 22,604 9, 503
2001 8, 643 29, 455 20, 812

The accuracy-rel ated penalty under section 6662(a) does not
apply to any portion of an underpaynent, however, if it is shown
that there was reasonabl e cause for the taxpayer’s position and
that the taxpayer acted in good faith with respect to that
portion. Sec. 6664(c)(1); sec. 1.6664-4(b), Incone Tax Regs.
The determ nati on of whether a taxpayer acted with reasonabl e
cause and good faith is nmade on a case-by-case basis, taking into
account all the pertinent facts and circunstances, including the
taxpayer’s efforts to assess his or her proper tax liability and
t he know edge and experience of the taxpayer. Sec. 1.6664-

4(b) (1), Inconme Tax Regs.

Wi | e the Conm ssioner bears the burden of production under

section 7491(c), the taxpayer bears the burden of proof with

respect to reasonabl e cause. Hi gbee v. Comm ssioner, supra at

446.

Petitioner failed to report his income fromthe tribe for
his services as a tribal council nmenber in 1999 and 2000, cl ai ned
an unexpl ai ned adjustnent to gross inconme in 2001, and failed to
substanti ate deductions he clainmed on brief. Petitioner also

failed to present any evidence show ng that his substanti al
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understatenent for each of the years at issue was due to
reasonabl e cause and that he acted in good faith.?®0

Accordi ngly, we sustain respondent’s determ nation that
petitioner is liable for the accuracy-rel ated penalty under
section 6662(b)(2) for each of the years at issue.

We have considered all remaining argunents the parties made
and, to the extent not addressed, we find themto be irrel evant,
nmoot, or neritless.

To reflect the foregoing,

Deci sion will be entered

for respondent.

OPetiti oner argues that the conplexity of issues in this
case gave himreasonabl e cause for his substanti al
understatenments. See Dillin v. Comm ssioner, 56 T.C 228, 248
(1971). We disagree. There is no uncertainty as to petitioner’s
| egal obligation here. See, e.g., Pessin v. Conm ssioner, 59
T.C. 473, 489 (1972); Rosanova v. Conm ssioner, T.C Meno. 1985-
306; Grant v. Conm ssioner, T.C Meno. 1980-242.




